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[Filed May 31, 1966] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Sworn in on May 2, 1966 
The United States of America Criminal No. 712-'66 
v. Grand Jury No. 598-66 


Amos S. Tinker Violation: 26 U.S.C. 4705(a), 
4704 (a) 


: 
(Sale of narcotic drug; possession 
of narcotic drug) 


The Grand Jury charges: 
FIRST COUNT: 


On or about January 13, 1966, within the District of Columbia, 
Amos S. Tinker did sell, barter, exchange and give away to Henry 
Banks and to Donald Bowman, a narcotic drug, that is, six capsules 
containing a mixture totalling about 442 milligrams of cocaine 
hydrochloride and procaine hydrochloride, not in pursuance of a 
written order, written for that purpose, from the said Henry Banks 
and the said Donald Bowman, as provided by law. 
SECOND COUNT: 

On or about January 13, 1966, within the District of Columbia; 
Amos S. Tinker purchased, sold, dispensed and distributed, not in| 
the original stamped package and not from the original stamped 
package, a narcotic drug, that is, six capsules containing a mixture 
totaling about 442 milligrams of cocaine hydrochloride and procaine 
hydrocholoride. This is the same cocaine hydrocholoride which is 
mentioned in the first count of this indictment. 
THIRD COUNT: | 

On or about January 28, 1966, within the District of Columbia, 
Amos S. Tinker did sell, barter, exchange and give away to Henry | 
Banks and to Donald Bowman, a narcotic drug, that is, four capsules 
containing a mixture totalling about 318 milligrams of cocaine hydro- 
chloride and procaine hydrochloride, not in pursuance of a written 
order, written for that purpose, from the said Henry Banks and the 
said David Bowman, as provided by law. | 


FOURTH COUNT: 

On or about January 28, 1966, within the District of Columbia, 
Amos S. Tinker purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped 
package, a narcotic drug, that is, four capsules containing a mix- 
ture totaling about 318 milligrams of cocaine hydrochloride and pro- 
caine hydrochloride. This is the same cocaine hydrocholoride which 
is mentioned in the third count of this indictment. 


[Subscription Omitted in Printing] 


[Filed June 10, 1966] 
[Caption Omitted in Printing] 
PLEA OF DEFENDANT 
On this 10th day of June, 1966, the defendant Amos S. Tinker, 
appearing in proper person, being arraigned in open Court upon the 


indictment, the substance of the charge being stated to him, pleads 
not guilty thereto. 


By direction of 


Edward M. Curran 
Presiding Judge 
Criminal Court #3 


[EXCERPTS FROM PROCEEDINGS] 
Washington, D.C. 
November 13, 1967 
* * x 
[40] HENRY BANKS 


* KK 
[41] DIRECT EXAMINATION 
BY MR. PALMER: 


Q. Will you tell us your full name, sir? A. Private Henry 
Banks. 


JA3 


Q. What is your present duty assignment? A. Now assigned 
Seventh Precinct, Metropolitan Police Department. 
Q. How long have you been with the Metropolitan Police eae 
ment? A. Little over two and a half years. 
Q. Now, did there come a time in 1966 when you came under the 
supervision of the Narcotics Squad? A. Yes, sir. | 
Q. About when was that when you began working with the 
Narcotic Squad as such? A. About the first part of November 1965, 
Q. November '65. A. Yes. ? ; | 
Q. Who were the officers that showed you the ropes so to | 
speak? A. Detective Sergeant Paul and Officer Norman of the Nar- 
cotics Squad. | 
Q. Did there come a time when you went out on the street as an 


undercover policeman? A. Yes, sir. There was. 
| 
* kk 


[42] Q. I see. 
Now, prior to going on the street as an undercover officer under 
the direction of the Narcotics Squad, did they attempt to give you any 
training in the field, any instruction about what you were supposed to 
do? A. Yes, sir. They did. | 
Q. What type of training, instruction, knowledge did you receive 
or acquire prior to going on the street? A. I received different | 
pamphlets pertaining to drugs, different types of drugs. I was told 
about entrapment and the different slang used on the street, differ- | 
ent terms that were used for different kinds of drugs and the going | 
rates and prices of the different drugs. | 
Q. Were you shown exhibits and things of that nature? A. ven 
Q. Were you told how to handle exhibits as such that you [43] | 
may receive? A. Yes, sir. | 
Q. Now, during the course of your duties was there introduced | 
to you or did you meet a man by the name of Donald Bowman? A. 
Yes, sir. I did. b 
Q. All right. | 
Under what circumstances did you meet Bowman? A. He was | 
introduced to me by my supervisors Detective Sergeant Pauland 
Norman. 
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Q. And in what capacity was he introduced? What was he sup- 
posed to do? A. He was supposed to go out into the street with me 
and introduce me to different people. 

* * 

Q. Now, did there come a time in January 13, 1966, early 
Thursday morning that you and Bowman, Donald Bowman went any 
where pursuant to your duties as a policeman? A. Yes, sir. 

[44] Q. Where did you go to? A. Went to the Kelly Bar 1853 
7th Street, Northwest. 

Q. Is that here in the District of Columbia? A. Yes, sir. It 
is. 

Q. Now, where had you met Bowman that night? A. I picked 
him up at his home. 

Q. All right. 

And you have a vehicle. A. Yes, sir. I use my private auto. 

Q. How were you dressed at that time? A. I don't recall the 
clothes I had on at the time. 

Q. I say civilian as opposed to police clothes. A. Civilian. 

Q. How about Bowman? A. Civilian clothes. 

Q. And you got to Kelly's Bar about what time? A. It was 
about 12:15 a.m. 

Q. And that was January 13, of 1966? A. Yes, sir. 

Q. And whatidid you do when you got there? A. We had taken 
a seat at the bar and ordered a drink. 

Q. What happened at that time? A. Well, there was some dis- 
cussion between Bowman and I. 

Q. Did you see anybody at that time? [45] A. Yes, sir. 

Q. Who was that? A. The defendant Tinker. 

* Kx 

Q. Now, prior to this date in January 13th had you seen [46] the 

defendant Amos Tinker before? A. Yes. 


Q. On how many different occasions? A. Not more than a 


couple, sir. 
Q. Anda couple refers to how many? A. Two; maybe two 
times. 
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Q. Where had you seen him? A. In the same location, the Kel- 
ly Bar 1853 7th Street. | 
Q. What had you seen him doing at this Kelly's place? A. He 
worked as a bartender there. He seemed to be managing the place 
more or less. 


Q. And on this night that we are concerned with January 13th, 
concerning counts one and two of the indictment, tell us what occur- 
red after you saw the defendant Tinker, you and Bowman saw Tin- 


ker. 


| 
* Oe | 
| 


A, Tinker came over to where Bowman and I were stitting [47] and 


there was some conversation between Bowman and Tinker. 
Bowman introduced Tinker to me as Jack and introduced me to 


Tinker as Willie. 

Q. You were Willie. A. Yes. 

Q. What name were you using on the street at that time? A. 
Willie Jackson. | 

Q. Who was referred to as Jack? A, Mr. Tinker. Tinker was 
referred to as Jack. | 

Q. I see. | 

What was the nature of the discussion? A. There was some | 
discussion about drugs. Bowman had asked the defendant Jack, as 
knew him at that time, did he know where we could get some stuff 
did he have any, and he said yes; we could get some. i 

KOK 

[48] A. Drugs, cocaine or heroin. 

Q. All right. 

I believe you told us the phone rang and what happened at that 
point? A. Mr. Tinker went to answer the phone at which time prior 
to that during the discussion of drugs he had stated that he had some. 
While he was answering the phone I gave Bowman a $20, bill of MPD 
advanced funds and asked him to purchase a half dozen capsules from 
Mr. Tinker. 

Later Mr. Tinker returned where we were sitting. Bowman 
gave him the $20. bill that I had given him and told him we would like 
to get a half dozen caps, at which time Mr. Tinker said it would take 
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2 few minutes and told us to wait there. At that time he left by the 
entrance to the restaurant. 

About ten minutes later he ana. He didn't come directly to 
where we were sitting. He stood at the end of the bar. 

Q. About how far was that from where you and Bowman were 
seated? A. Six or eight feet. 

* KOK 

[49] @. How many people were at this bar itself that night at 
that time? A. There wasn't more than four. 

Q. Was any of them between you and Tinker? A. No, sir. 

Q. About how many people were in the restaurant would you 
estimate or bar whatever it was? A. Maybe two dozen. 

Q. All right. 

After Tinker came back and sat down at the distance you have 
described from you and Bowman what occurred next? A. He didn't 
sit down. He remained standing there at the bar. 

He motioned to Bowman to come over to him at which time 
Bowman left the seated position and walked over to Mr. Tinker and 
I could see Mr. Tinker hand Bowman something to his right hand, 
at which time Bowman returned to where he was sitting and placed 
an object into my hand. 

it was found to be two $1. bills and six gelatin capsules contain- 
ing a white powder. 

Q. Now, did you see the defendant actually put something [50] 
into Bowman's hand? A, Yes. 

Q. And from that point how did it come to you? Demonstrate 


for the Court and jury how he carried it to you. A. Do you want 


me to get down? 

Q. With the Court's permission. 

THE COURT: Yes. He may step down. 

MR. PALMER: Thank you, sir. 

(Thereupon the witness stepped from the witness stand and the 
following occurred:) 

THE WITNESS: At about six feet away Bowman — the object 
was placed in Bowman's hand and he dropped his hand along side his 
body, along the side and returned to where I was sitting. 
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He was seated to my left. He had to walk behind me for a mo- 
ment at which time as he sat down he placed an object into my hand, 
Then I opened it and found it to be two one dollar bills and six gela-) 
tin capsules. | 

(Thereupon the witness returned to the witness stand.) 

BY MR. PALMER: 


* «x 


[52] Q. Now, Officer Banks, did there come a time you left this 
bar Kelly's? A. Yes, sir. | 
— Q. About what time was that? A. Shortly after 1:00 a.m. | 
Q. Was there any further conversation at that time with either | 

you and the defendant or Bowman and the defendant? A. As we were 
leaving the defendant was at the door and he asked us to come back | 
tomorrow; he may have some more stuff. : 


* | 
i 


_ [53] @. On that date the 13th of January did you make any | 
other purchases that day? A. No, sir. | 
Q. That was the only purchase that day. A. Yes. 
Q. Now, did there come a time when that envelope that you put | 
those six capsules into was turned over to another police officer? A. 
Yes, sir. 


| 
| 
Q. To whom and when? A. The following day at about 3:30 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


p.m, in the vicinity of Third and C Street, Northwest I turned it 
over to my supervisor Detective Sergeant Paul. 
* KK 

[55] Q. Now, referring, Officer Banks, to January 28th, of | 
1966, for the Court's convenience that refers to counts three and 
four of the indictment, did there come a time during the early morn- 
ing hours you were with the informant or special employee? A. 
Yes, sir. 

Q. Did there come a time you went to Cecelia's Bar or Res- 
taurant? A. Yes. 

Q. Where is that located? A. 600 Block of T Street. South 
side of the 600 Block [56] of T Street, Northwest. 

Q. Is that here in the District of Columbia? A. Yes. 
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Q. Did you go to Cecelia's with Mr. Bowman on the early morn- 
ing hours of the 28th? A. Accompanied by Donald Bowman. 


Q. What time did you get there? A. About midnight. 
* KOK 


Q. What happened after you got to Cecelia's Restaurant? A. 
Bowman and I had'taken a seat near the bar ata table where we or- 
dered a drink. 

Q. What occurred after that? A. Well, we would sit there for 
2 minute and then'an unidentified negro male who knew Donald, but 


I wasn't introduced to him, asked Bowman for fifty cents. 

* Kx 
{57} A. He told him to tell Jack to come to the table; we wanted to 
see him a minute. 

Q. Then what happened? A. A few minutes later Mr. Tinker 
the defendant came to our table. 

Q. That is the same individual you have previously identified 
for the record the defendant in this case Tinker, is that correct. A. 
Yes, sir. 

Q. What happened when he came over? A. He came over, spoke 
and he didn't sit down. He remained standing along side Bowman at 
which time Bowman asked him did he have any stuff tonight, and 
he said he had some coke. 

Q. Coke? A. Coke. 

Q. That is a term on the street, coke. [58] A. Yes, sir. It's 
used for cocaine, shortened. 

Q. All right. 

After he said he had some coke what happened then? A. He told 
Bowman to come with him at which time I had taken some money 
from my pocket, a $20 bill from MPD advanced funds and gave it to 
Bowman as he accompanied Mr. Tinker to the bar; at which time 
they stood there for a minute and Bowman returned to the table. 

Q. Was there any mention as to how many capsules were to be 
bought or anything at this occasion? A. Earlier in the evening I told 
him I wanted to get four. 

Q@. Four caps....? A. Yes. 
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Q. When you say "him" I take it you are referring to Bowman. 
A. Bowman, right. 

Q. What happened after you gave the $20 bill to Bowman? A. 
Bowman accompanied Mr. Tinker to the bar and stood there for a | 
minute and then he returned to sit down where I was, and a few sec- 
onds later Mr. Tinker came over to our table again and he handed 
Bowman what looked like to be a wad of money. The same wad of | 
money Bowman passed to me. i 

I later unfolded it and found it to be $8. in bills [59] and inside 
it was four gelatin capsules. 


| 
Q. How many? A. Four. i 


Q. Yes. A. They were wrapped inside the bills. . 

Q. Now, what is it that you saw the defendant give to ne 
What did it appear to be to you? Was it a ball or wad? What did it 
appear to be more precisely? A. It had the color of money balled 
up in very small ball and he placed it in Bowman's hand. 

Q. Did the defendant place what appeared to be this ball of 
money into Bowman's hand where you were sitting? A. Right be- | 
side Bowman. 

Bowman is between the defendant and I. 

Q. How much time passed before Bowman transferred this 

— wrapped up ball of money to you? A. Maybe twenty seconds. 

Q. During all this period was Bowman seated at the table? A, 
Yes, sir. | 

Q. Did you ever lose sight of his hand with the wrapped up ball 
of money? A. Only for what time his hand passed under the table. 


Q. Under the table to who? A. To me. 
* OK 


Q. *** What did you do with the four capsules that were wraps 


ped up in this money? A. I kept them in my pocket and placed them 

in my pocket and kept them in my possession until the time I | 

reached home and put them in a creamcolored envelope and mark- | 

ed it, dated it, and put the time of the transaction and the amount 

I paid for it and the quantity of capsules. 
Q. Did there come a time when you likewise turned these over 

to Sergeant Paul of the Narcotics Squad? A. Yes, sir. I did: 

xe * 
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[63] Q. Now, between the transaction of January 13th and the 
one on the 28th of January did you see Tinker around at all any 
where? A. Yes, sir. I saw him. 

Q. Where at? A. The Kelly Bar. 

Q. That same bar that you referred to on January 13th. A. The 
first transaction. 

Q. With what degree of frequency did you go to this Kelly Bar 
place? A. Not often. 

Q. Now do you know this fellow Bowman's background? A. No. 

Q. Anything about him you could tell us, his appearance? A. 
Nothing other than he is a Negro male about 5'10", approximate 
weight about 145, 150. 

Q. Did he have any personality quirks, anything of that nature ? 
A. At times you may say effeminate traits. 

[64] Q. He is of effeminate character? A. Yes, sir. 

Q. Did he know a lot of people on the street? A. Yes. 


Q. Now, since this has been pending in this Court have you at- 


tempted to contact this fellow Bowman? A. Yes, sir. 

Q. On how many different occasions? A. I, personally, eight 
times. 

Q. And that was in connection with what? A. In connection 
with this case. 

Q. You méan it had been in Court on various occasions and 
had been continued? A. Yes. 

Q. Have you been able to locate Bowman? A. No, sir. 

Q. What is the last known address you had on him? A. 5323 
Georgia Avenue, Northwest. 

Q. Have you seen him in the city or know of his being here? 
A. Yes. 

Q. To the best of your knowledge where is he? A. The last 
time I talked to his sister about a year ago she said he had gone to 
New York. 

[65] Q. Was he paid by the police for assisting in his capacity 
— A. Yes, sir. At times. 

Q. Would you know that or would Sergeant Paul know that? 
Who would be more familiar with it? A. My supervisor would be 
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| 
more familiar because I only gave him money when I was instructed, 
to by him. | 
Q. You spoke of MPD, what is that? A. Money alloted to me by 
the Department to purchase drugs from — they would give me so 
. much money each time I would need to determine or make up a 
voucher for purchases and things I bought. 
Q. All right. 
Would your Honor indulge me for just one moment? 
THE COURT: Yes. 
BY MR. PALMER: 
Q. Did this fellow Bowman have any professional employment 
to your knowledge? A. Professional employment .. .? 
Q. What he did aside from undercover stuff, any other kind of 
living? A. He claimed to be an exotic dancer. 
MR. PALMER: Thank you. 
* Kk 


November 14, 1967 
* KOK 


[76] CROSS EXAMINATION 


BY MR. SHORTER: 

Q. Mr. Banks, you told us yesterday you have been on the po- 
lice force about two and a half years, is that correct? A. That is 
correct. 

[77] Q. What day did you enter activities there? A. May 24, 
1965. 

Q. What was your first assignment? A. I was in preliminary 
training for two weeks. Then I was detailed to the morals division. 


Q. When were you first detailed to the morals division? A. 
Back in June 6, 1965. 


Q. Now, when did you attend police training schools? A. The 
Academy? 

Q. Yes, sir. A. In March of '66. 

Q. That was after your service as an undercover policeman. 
A. That is right. 


Q. When did you first begin working for the Narcotics Squad ? 
A. First part of November 1965, 


Q. And up to’ that time you had been detailed generally to the 
morals division. A. Right. 

Q. But not working in the Narcotics Squad. A. Right. 

Q. I think you said you were assigned to Detective Norman and 
Sergeant Paul, is'that correct, sir? A. [78] That is correct. 

Q. You worked exclusively with these two officers. A. Under 
their supervision, right. 

Q. When was it you met Mr. Bowman? A. The first part of 
November '65. 

Q. And who introduced you to him and where did this meeting 
take place? A. Detective Sergeant Paul introduced him to me. The 
exact location I don't recall. It was in the northwestern part of the 
city. 

OK OK 

Q. Before you were taken to meet Mr. Bowman had Sergeant 
Paul told you about Mr. Bowman? A. Yes, sir. 

Q. What did he tell you? A. Well, at this time I was working 
for Sergeant Paul [79] and he told me he had an informant who said 
there were quite a few people that he could introduce me to, and he 
wanted me to work for him and that he believed he would be a good 
guy to work with. 


Q@. What was the approximate date of this conversation, sir? 
A. The conversation .. .? 


Q. Yes, sir. A. Iam not positive but it was about the 2nd of 
November '65. 

Q. How soon after that was it that you met Mr. Bowman? A. 
The following day. 

* 

[82] Q. Now, when you first met Mr. Bowman there was quite 
[83] or it was quite apparent to you that he was effeminate as you de- 
scribed him yesterday. A. Right. 

Q. That was because of the way he dressed and the way he 
looked, is that right? A. Not when I first met him. 

Q. You didn't discern that about him when you first met him, 
sir? A. Not when I first met him, no. 

Q. Did Sergeant Paul tell you that he was effeminate? A. Yes. 
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Q. And did Sergeant Paul tell you to effect an effeminate atti- 
tude and appearance, sir? A. No. 

Q. He didn't tell you to do that in the course of your work, sir? 
A. No. | 

Q. Did you inorder to deceive the people youwere going to meet | 


and the people you were going to work with assume an effeminate _ 
attitude? A. I did not. | 
Q. Atnotime...? A. Atno time. ; | 
* Ok x 
[84] Q. Now, when you were working in your undercover capa- 
city was it Sergeant Paul who would meet you at various times and | 
give you sums of money to use in your or in the course of your work, 
sir? A. Yes, sir. He did. | 
* kK 
[86] Q. Would you see Mr. Bowman every day, sir? A. Not | 
every day. 
Q. Mostly every day, sir. A. Mostly every day. 
Q. When did you first meet any of Mr. Bowman's friends? A. | 
I don't recall exactly. | 
I would say though the first night or first day we worked to+ 
gether. : 
Q. Where did you go this first day? A. I don't recall. 
* Ok 


| 
[87] Q. And you don't remember where it was where you first 
met any of his friends. A. No, sir. | 
Q. Now, according to what you have said is it correct for us to | 
assume Mr. Bowman knew you were a policeman when he met you? , 
A. That is correct. 
Q. Because Sergeant Paul told him so and you told him so, is 
that right? A. That is right, sir. 


[88] Q. Now, Ihave mentioned the name of Alvin Hilton and you 


said that is the reason you were working or person you met working | 
with Bowman, and I asked and you said you knew Isac Robinson, and 


I think you said you knew somebody named Scotty, is that correct, : 
sir? A. I said the name Jerome sounded familiar. 


Q. Jerome sounded familiar. 
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What other intimate friends of Mr. Bowman did you meet who 
you could describe as being queers like Mr. Bowman? A. There 
was one other, Pat or Patrick. They called him Pat Richardson. 

©. So I might understand you correctly, it was your testimony 
then you never affected any effeminate attitude or appearance to try 
to blend in with this group of Bowman's in order to see the people 
you were going to try to make cases against. A. I did not. 

Q. Atnotime. A. At no time. 

Q. Were you ever present with Mr. Bowman and some of his 
friends when they engaged in any deviate sexual activity, sir? A. 
No. 

Q. At no time. [89] A. At no time. 

Q. I take it from what you have said that you never participated 
in any. A. I did not. 

Q. How about smoking marihuana? Did you ever smoke any 
marihuana to pass this appearance of yours? A. No. 

Q. Did you ever pretend tosmoke marihuana in their presence, 
sir? A. Yes. 

Q. How many times? A. Maybe half a dozen. 

Q. Maybe half a dozen. A. At least. 

Q. Tell me'how you would go about pretending to smoke mari- 
huana and deceiving these people without actually smoking it. Did 
Sergeant Paul train you in how to do that, sir? A. Yes, sir. 

Q. How did you do it, sir? A. Do you want me to demonstrate 
it? 

Q. If you will, sir. 

THE COURT: Would counsel come to the bench, please. 

(Thereupon, counsel approached the Bench and the [90] follow- 
ing occurred:) 

THE COURT: I think we are getting far afield. 

You have the right of course to test the credibility of the witness, 
but I think this is certainly beyond the scope of the direct. It is be- 
yond the scope of the indictment and what is the justification for it? 

MR. SHORTER: Your Honor, I think I have the right to show 


this man's activities as an undercover officer while he was trying 
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to make these cases and especially insofar as it has been my infor- 


| 
| 
| 
| 
| 
mation that he was consorting with these people and generally mis- 
i 


behaving himself, using narcotics and actually engaging in deviate 
sexual activities with them. 
THE COURT: The Court has given you the opportunity of ask- 


ing those questions although they are certainly wide of the charge in 


this indictment. 

MR. SHORTER: Yes, sir. 

THE COURT: This marihuana smoking I don't think has any- 
thing to do with this indictment, although I think that further ques- 
tions on that would be germane. 

What is your position? 

MR. PALMER: Well, now that he has opened it up he can just 
finish this particular question and move onto [91] something rele- 
vant. 


* * 


THE COURT: You gentlemen understand my feeling about it. 
OK Ok 
[92] BY MR. SHORTER: 
Q. You said that Sergeant Paul showed you how to feign using 
marihuana, is that correct, sir? A. Yes. 


Q. Did he also show you how to feign using heroin and cocaine? 


A. Yes. 


sir. 

Q. And did he show you a way to make it disappear without it 
entering your system, disappear through your nose without entering 
your system? A. No, sir. 

* ok Ok 

[94] Q. Incidentally, during this period you did drink alcoholic 
beverages, didn't you? A. Yes, sir. 

Q. And was rum and coke your drink at that time? A. Yes, 
sir, most of the time. 

Q. Did you drink anything else? A. Maybe a beer sometimes. 

Q. And you would keep a report of the money that you would 
spend for liquor if you had to spend some for liquor while you were 


Q. By inhalation, by inhaling it through your nostrils? A. Yes, | 
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working and money you spent for other things, is that right, sir? A. 
That is right. 

Q. Now, is it true then that as you have said that from time to 
time you met Sergeant Paul and obtained money from him to spend 
in your undercover capacity? [95] A. Yes. 

Q. These'were the Metropolitan Police Department advance 
funds that I heard you refer to, is that right? A. That is right. 

Q. Incidentally, for how long 2 period were you actually work- 
ing undercover from the time that you started? You started in No- 
vember 1965. A. Narcotics Squad. . .? 

Q. With the Narcotics Squad. A. With the Narcotics Squad 
about three months. 

Q. And what date did you terminate your undercover work, sir? 
A. I think it was the 7th of February. 

Q. The 7th of February. A. "66. 

Q. That was all you have of your undercover work, is that right, 
sir? A. Yes, in the Narcotics Squad, yes. 

Q. Were you working continuously in this capacity during that 
period? You weren't taken off and given other assignments, were 
you? A. During this period with the Narcotics Squad ? 

Q. Yes. A. No. 

[96] Q. And you say on most every day you saw Donald Bow- 
man. A. Most every day, yes, sir. 

Q. Was he the only special employee you were working with at 
this time, sir? A. Yes. 


* * 


[102] Q. Now, while you were working in an undercover capa- 


city did there ever come a time that drugs were bought by you or 


with Government funds, sir, that did not or were not turned over to 
Sergeant Paul? A. No, sir. 

Q. You'never bought any narcotics for any of the people who 
were traveling in this particular group you mentioned, Mr. Hilton, 
say. You never bought him any narcotics, is that right, sir? A. 
No. 


Q. You never bought Mr. Bowman any narcotics. A. No, sir. 
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Q. To your knowledge was Mr. Bowman a drug user, sir? A. 
To my knowledge he was not. 

Q. And he never used any drugs in your presence. [103] A. 
No, sir. 

Q. Never smoked any reefers and never snorted any cocaine 
or heroin in your presence. A. No, sir. 

Q. How is that? A. No, sir. 

Q. Did any of the people we were mentioning as being in the 
company of Mr. Bowman ever do this in your presence? A. Yes, 
sir. 

Q. Which ones? A. Name them. . .? 

Q. Yes. Name them all. A. Hilton. 

Q. Yes, sir. A. Richardson. Those were the only two I can 
be positive about. 

Q. Where was Mr. Bowman living when you first met him, 3500 
14th Street or 3800 14th Street, sir? A. 3800. | 

Q. You never knew him to live at 3500. You know where Alvin | 
Hilton lived at 3500 14th Street, didn't you? A. When I first met 


him he did, yes. 
Q. As a matter of fact you visited him there, didn't you? A. 


Yes. : 

[104] ©. And you visited Mr. Bowman at 3800 14th Street. A. 
Right. 

Q. And also visited him at 5300 Georgia Avenue, the recent — | 
A. Inever visited him there. 

Q. You never have been inside that place. A. I picked him up | 
there. 

Q. You picked him up there. 

You have never been upstairs over top of the beauty parlor 
where he lived. 

MR. PALMER: Can he answer one question at a time? 

THE COURT: I think so, Mr. Shorter. There are many ques- | 
tions in the same sentence. One at a time, please. | 

BY MR. SHORTER: 

Q. Have you ever been upstairs over top of the beauty parlor 
where Mr. Bowman lived, sir? A. Yes. 


Many times? A. No. 

Have you ever been in the bedrooms? A. No. 

Ever been in Mr. Bowman's bed? A. No. 

Ever been in any bed in that house? [105] A. No. 

Q@. When was the last time you were at 5311 Georgia Avenue, 
sir? A. The exact date I don't recall. 

Q. Didn't you tell us you had been up there about eight times 
looking for Mr. Bowman? A. No. 

Q. Then I misunderstood you. What did you say about trying 
to reach him since this case developed? A. I said I called him. 

Called him on the telephone? A. The last number I had. 

What number was that? A. 723— 

4327. A. Right. 

Did you call within the past week, sir? A. No, sir. 

You didn't try to get in touch with him. You represented to 
us yesterday you were attempting to locate him and you had infor- 
mation he might be in New York. A. The last time I called — 

Q. Did you call within the past ten days to see if he returned 
from New York? A. No. 

[106] Q. Did you cause any subpoena to be issued for Mr. Bow- 
man? A. No, sir. 

Q. Did you give his telephone number to Mr. Palmer? A. I 
didn't. No. 

Q. How is that? A. No, sir. I didn't. 

Q. The fact of the matter is you have not been attempting to 


reach Mr. Bowman since February of 1966, have you, sir? A. 


Since February of '66? 

Q. Yes. A. Ihave. Yes. 

Q. And you called up there about eight times. A. Since Febru- 
ary, yes. 

Q. And you have never been able to reach him, sir. A. No. 

Q. After Mr. Tinker was arrested in this case did you see Mr. 
‘Bowman? A. Once, yes. 

Q. Did you and he have some argument, sir, about your saying 
that he was present at the time that Mr. Tinker was supposed to have 
sold you some drugs, sir? A. No, sir. 


Q. You never had that argument with him and he never said any 


thing like that. 
* + 

[120] @. On these occasions Mr. Bowman was working as an 
undercover officer specifically on the 13th and the 28th of January 
did you search him on either of those occasions? A. No, sir. 

Q. For what reason was he working as a special employee of 
the Narcotic Bureau, if you know, sir? A. I don't know that, sir. 

Q. Detective Sergeant Paul didn't retain him. What did he 
have against Mr. Bowman, if anything, to make’ him work for him? 
A. I couldn't tell you that, sir. 

Q. You don't know. You don't know, sir, is that right? A. No 
sir. 

Q. Did you search Mr. Bowman on the 13th, sir, before you 
went out to work? A. No, sir. 

Q. So you don't know whether he had drugs on him or not 
[121] then, do you? A. No, sir. 

Q. And you say you didn't know whether he was using drugs. 
A. No, sir. 

Q. Did you ever see him smoke any reefers, sir? A. No, sir. 

Q. Never. A. Never. 

Q. How about in the living room — 

MR. PALMER: Excuse me, please. Can the witness answer 
the question? I believe he was attempting to. 

THE COURT: Had you answered the question? 

THE WITNESS: No, sir. 

THE COURT: Suppose you give your answer. : 

THE WITNESS: Had I ever seen him smoke marijuana, is that 
correct? 

BY MR. SHORTER: 

Q. Yes. A. No, sir. 

Q. Did you tell him don't smoke marijuana while he was work- 
ing with you, sir? A. I could have said that. 

Q. Did you tell him don't use any drugs in my presence? [122] 
A. Yes, sir. 


i 
| 
\ 

\ 
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Q. You told him that. A. I could have. I am not positive. 

Q. You don't remember telling him. A. No, sir. 

@. And nobody else in this whole group knew you were a po- 
liceman. A. No, sir. 

Q. Do you remember the time that you were at 3800 14th Street, 
the living room of Mr. Bowman, and some other people were present 
and some marijuana was purchased? This was a few days after you 
met Mr. Bowman. A. I don't recall. ; 

Q. You asked the group did anybody have any pot or something 
to smoke and Mr. Bowman went out and bought some marijuana for 
you. A. I don't recall that, sir, no, sir. 

Q. When Mr. Bowman was working with you as a special em- 
ployee did he use his own money or did you give him money to spend, 
sir? A. He used his own money. I only gave him money when I was 
instructed to do so. 

Q. What was his salary as a special employee, if you know? 
[123] A. He wasn't on a salary. 

Q. What was his compensation? A. He — 

Q. Was he going to get a lump sum reward? A. No, sir. I gave 
him money from'time to time when I was instructed to do so. 

Q. You say he wasn't on a salary. 

Do you know what rate he was being paid? What was his com- 
pensation? A. As far as I know there is no certain rate. 

Q. He was just doing this because well, what reason was he do- 
ing this, if you were ever able to learn, sir? A. That I don't know. 


Q. Did you ever ask him? You all spent quite a bit of time to- 
gether, didn't you? A. Well, he was being paid. 

Q. But you don't know how much. A. Well, it wasn't a set sal- 
ary. 

Q. You were giving him this money. The small sums of money 


you were giving him, that probably would be classified as pocket 
change, wasn't it? A. $10. $20 ata time. 

. How often, sir? A. Most of the time once a week, maybe 
twice. I don't [124] believe it happened more than twice. 

Q. Now, would you give him this money so he could have some 
money to spend while you were out going to these various clubs and 
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moving around looking for people? A. No, sir. 
Q. You would do all of the spending, is that right? A. Yes. 
Q. You would buy the drinks. A. Yes. 
Q. Pay the cover charges. A. Yes. | 
Q. Tip the waiters. A. Yes, sir. 
Q. And furnish the money for narcotics. A. Yes. | 


Q. And did you have an arrangement with him where only your) 
money would be spend for narcotics? A. Yes. | 
Ok ok | 

[140] Q. Do you remember being at the United States Commis- 
sioner's Office on April 7, 1966, and giving testimony there in this | 
case, the Preliminary Hearing, sir? A. Yes, sir. I remember the 
occasion. 
* OK OK 

[142] Q. Now, showing you what has been previously marked | 
as Government Exhibit 6 for identification, you recognize this as 
being your hand written notes. A. Yes, sir. 

Q. As to the events of Wednesday, the 13th of January, is that | 
correct? A. Wednesday was the 12th. The 13th was the morning of 
[143] Thursday. 

Q. When did you make those notes? A. These notes? 

Q. Yes, sir. A. On Thursday the 13th. 


ae ok 


[145] Q. Referring, sir, to Exhibit number 6, which is the Pro- 
gress Report and tells what you did that evening, what time was it 
you first saw Mr. Bowman? A. About 9:10 p.m. | 

Q. About 9:10 p.m. A. Yes, sir. | 

Q. How many places did you go to before you went to Kelly's 2) 
A. That evening or while I was with Bowman? | 

Q. While you were with Bowman, sir. | 

Let me ask you this. You had been to two clubs before you met 
Mr. Bowman, hadn't you? You had been to Cecelia's and been to the 
Club Spa. A. Yes. 

Q. Did you say you saw Mr. Bowman and then you went to the 


Club Jazzland, the Wing Carry Out and Cecelia? [146] A. Right. 
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Q. Didn't you say you went to Cecelia's and then the Jazzland, 
got home about 3:30? A. Right. 

Q. Is that one, two, three, four, five, six places you visited 
where they sell liquor, six different places? Is that correct, sir? 
A. Yes, but the record shows that purchases weren't made in all 
six. 

Q. Just three of them. A. Drinks were purchased at three 
places, yes. 

Q. Including Kelly's. A. Yes. 

Q. Were you inebriated when you came home, sir? A. Par- 
don? 

Q. Were you inebriated when you went home that morning, sir? 
A. No, sir. 

Q. You hadn't been pretending to smoke any marijuana that 
night, had you? A. Not to my knowledge. 

Q. It wouldn't be in those notes anyway, would it? A. No, sir. 

Q. So you can't really recall then, can you? [147] A. No, sir. 

Q. Going to the 28th, sir, and Exhibits 4 and 7 for Identifica- 
tion, are your notes concerning that particular date, is that right, 
sir? A. That is correct. 

Q. What time did you see Mr. Bowman the first time on that 
day, sir? A. About 8:30 p.m. the date of the 27th. 

Did you go together to the Nob Hill Restaurant? A. Yes, 


To the Jazzland? A. Yes, sir. 
Maurices? A. Yes, sir. 
Cecelia's? A. Yes, sir. 
The Hollywood Club? A. Yes, sir. 
. These are all drinking places, aren't they? Places where 
they sell alcoholic beverages. A. Idon't recall. I don't know about 
Maurices. 


Q. You don't think they sell alcoholic beverages at Maurices, 
sir? A. Inever purchased any. 


Q. Isn't there a bar downstairs, sir? [148] A. I don't remem- 
ber. 
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Q. But all of them you are prepared to say except Maurices they 
sell liquor in, is that correct, sir? A. Yes. ‘ 
Q. And you had drinks at how many of these places? A. Dur- | 
ing the course of the entire evening? 
Q. Yes. A. Three. 


Kk . 

[152] Q. Now, I want to get this correct. Mr. Witness, did you | 
say yesterday that you did see Mr. Tinker in the club, Cecelia's | 
Lounge twice after the 13th until the 28th? A. I didn't say defi- 
nitely twice. I said I saw him a couple times after the 13th. 

Q. Now, my question is did you see him in the club twice after 
that or once after that or ever after the 13th to the 28th? [153] A. 
I can't positively say because if I remember correctly the club 
closed soon after the 13th. 

Q. Well, now, how many times would you see Mr. Tinker to 
your knowledge after the 28th, sir? A. After the 28th? 

Q. Yes, sir. A. After the 28th I don't recall seeing him until 
at the hearing here in the District Building. 

Q. Now, when you went to Kelly's Lounge it was at your sug- 
gestion, wasn't it? Mr. Bowman didn't say "Let's go to Kelly's 
Lounge" did he, sir? A. Idon't recall. No. 

Q. How is that? A. I don't recall who suggested it. 

Q. Did yougo there looking for Mr. Tinker? A. Did Igo there | 
looking for him? | 

Q. Yes, sir. A. On this duie? 

Q. Yes, sir. A. No, sir. 

Q. I might ask you whether or not you recall giving this testi- 
mony again, page seven: "Was the club actually doing business that 
night, sir?" Referring to Kelly's Lounge. 

Answer: Yes, sir. 

Question: Was it open for business ? 

[154] Answer: That is correct. 

Question: Were there other people sitting at the bar, sir? 

Answer: Yes, sir. 

Question: How many do you recall? 

Answer: At least four. 
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Question: Did you go into these premises as a suggestion of 
Mr. Bowman? 

Answer: No, sir. 

Question: Who suggested that you go there, told you to go there 
on this particular night? 

Answer: I suggested it. 

Does, that refresh your recollection as to whether or not you 
went to the club at your suggestion, sir? A. I still wouldn't say. I 
think you will find that is over a year and a half ago. 


* * 


[167] CROSS EXAMINATION 


BY MR. SHORTER: 

Q. Didn't Sergeant Paul tell you to try to initiate a case against 
Mr. Tinker? A. No, sir. 

Q. He never told you that. [168] A. I don't ever recall him 
making any statement like that. 

Q. Were you following somebody's orders or directions, sir? 
A. As to who I purchased from? 

Q. As to Mr. Tinker, as to going in the club looking for Mr. 
Tinker. A. No, sir. 

Q. Back on'page eight where we were asking you some ques- 
tions from a few minutes ago I think the last question we asked you 
was from this transcript: Now did you go in these premises at the 
suggestion of Mr. Bowman? You answered "No, sir." 

MR. PALMER: Is this the same question as we read over be- 
fore? 

MR. SHORTER: We are leading up to something else. 

BY MR, SHORTER: 
Q. "Who suggested you go there, told you to go there? 


Answer: On this particular night I suggested it, referring 
to the 13th. 

Was this in‘an effort to initiate the case against the defendant 
Tinker? 

That is correct, sir. 


And were you following somebody's orders or directions? 
Answer: Yes, sir. 
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[169] Question: One of your supervisors, sir? 
Answer: That is correct. 
Does that refresh your recollection, sir? A. No, sir. 


Q. Did you remember answering those questions in that meee 


A. No, sir. 


Q. You don't remember giving this testimony. You don't re- 
| 


member giving this testimony before the United States Commissioner 
on April 7, 1966. A. Yes, sir, | 

Q. You do remember it, sir? A. I remember the hearing, I | 
don't remember the exact date. | 

Q. It was on April 7, 1966. Do you remember being at the were 
ing and giving this testimony? A, Verbatim, the words. I don't re-| 
member, no, sir. : 

Q. Well, is this testimony true, sir? A. Presumably so. 

Q. So somebody did tell you to go in there and look for Mr. | 
Tinker and try to initiate the case against him, is that correct? A. 
I don't recall that, no, sir. 

Ok Ok 


[170] FURTHER EXAMINATION 


BY MR. PALMER: 


Q. Prior to the 13th had youheard the name Jack Tinker, Amos 
Tinker? A. I don't recall. 
* OK | 


[174] DAVID PAUL 


was called as a witness and, after being first duly sworn, was ex- 
amined and testified as follows: 


DIRECT EXAMINATION 


BY MR. PALMER: 

Q. Would you tell us your full name? A. David Paul. | 

Q. What is your rank and duty assignemnt? A. Iam a Detec- 
tive Sergeant assigned in the Narcotics Squad with the Metropolitan | 
Police Department. 


Q. How long have you been assigned to the Narcotics Squad? 
A. Since 1957. 
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Q. '57? A. Ten years, yes, sir. 

Q. You work exclusively in that field of Narcotic Control in the 
city. A. For the last ten years, yes, sir. 

@. Do you know an Officer Henry Banks? A. Yes, sir. Ido, 
sir. 

Q. And did there come a time he began working in an [175] un- 
dercover capacity for you? A. Yes, sir. 

Q@. Who were his supervising police officers in this case? A. 
In this particular investigation it was myself and my partner who 


was Winston Norman. 


Q. Where did you first come in contact with Officer Banks ? 


A. When I first met Officer Banks he was attached to the gambl- 
ing and liquor squad which is another section of the morals divi- 
sion that I am attached to. 

Q. How did you happen to get him for your investigation? A. 
_ Well, at that time we were looking for an undercover officer, one 
who was not known and someone I forget who it was said there was 
a young officer in the gambling and liquor squad who we might be 
able to use in our type of work and I interviewed Officer Banks, and 
after the interview with him I decided that I could use him or would 
use him in this investigation. 

Q. Allright. A. We then requested he be moved over from 
the gambling and’ liquor squad to the Narcotics Squad to work in an 
undercover investigation. 

Q. And at that time did you give him any sort of program [176] 
to acquaint him with the narcotics field or anything of that nature? 
A. Yes, sir. 

Q. What did you show him or explain to him at that time? A. 

I do with him like I do with every undercover officer we get. We 
don't get any experienced men. Most of our men are new men who 
don't have any experience with narcotics. We show them the exhibits; 
show them what the narcotic drugs look like and how it is sold in the 
street, and how it is used. We use the expressions. 

These people in the street talk differently than you or I speak. 
They have a language all their own. We have a pamphlet. Basically, 
I try to teach him as much as I can, what he is going to experience 
in the street. 
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I teach him a little bit about entrapment and I try to explain what 
that is. I explain to him various things that he is to do and is not to | 
do while he is out in the streets. I give him a pretty good briefing. | 
That is at the beginning but also during the entire investigation as it 


progresses, he is told different things as we go along, as different 


problems come up. 

Q. Now, during the course or prior to the actual investigation 
did you meet one Donald Bowman? A. Yes, sir. I did, sir. 

[177] Q. How did Donald Bowman first come to the attention 
of the Narcotics Squad? A. Through a cone call, sir. 

Q. By whom? A. By him. 

Q. Who called you? A. Him. I received a phone call at the 
Narcotics Squad Office. 

Q. From Bowman? A. From a man who said his name was 
Donald Bowman. 

Q. Did there come a time when you saw this man Bowman? 
A. Yes, sir. 

Q. When was that? A. That was either the same day or the 
following day at the Narcotics Squad Office. 

Q. And — 

MR. SHORTER: We still don't know what day it was, your 
Honor. 

BY MR. PALMER: 

Q. Approximately what date was that? A. That would be the 
first part of November. 

Q. Of — A. 1965, sir. 

Q. November '65. [178] A. First part of November. 

Q. And did you personally interview Bowman? A. Yes,-sir. 

Q. Speak to him? A. Well, I talked to him when he called, he 
called the office. I didn't know him. He called the office and after 
talking to him on the phone it was either the same day or the follow- | 
day that he came to the office. | 

Q. All right. 

How long did you speak to him in the office in the early part of 
November '65? A. Idon't remember the exact length of time. I be- 
lieve it was an hour or so we had a conversation. 
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Q. Did he indicate any willingness to work for the Narcotics 
Squad? A. That was his reason for calling, he said, and that is the 
reason I asked him to come to the office. On the phone he had indi- 
cated to me that he did. 

Q. And — 

THE COURT: Gentlemen, I think you better come to the bench. 

(Thereupon, counsel approached the Bench and the following oc 
curred:) 

* * OK 

[181] THE WITNESS: He stated Alvin Hilton was selling nar- 

cotics out of the Cavalier Apartments out of 14th Street and be was 


selling narcotics for Roach Henry, and he stated he was fed up with 


the whole thing, and I asked him if he would help us or assist us in 
getting some of these narcotic peddlers off the streets. He stated he 
would. 

I then asked him ifhe would introduce an undercover officer in 
the Narcotics Squad into the narcotic traffic and he said he would. He 
then discussed some of the *** 

* KO 

[183] BY MR. PALMER: 

Q. What did he indicate to you he did for a living? A. He told 
me he was an exotic dancer. 

Q. Now, I take it you said he agreed to work for you, is that 
correct? A. That is correct, sir. 

Q. Now, is there any arrangement made for any type of com- 
pensation to be paid to him? A. Not ona regular basis, no. 

Q. What was the arrangement? A. He said he would need 
money from time to time for living expenses and things and I told 
him that our money was very limited, but from time to time we 
could give him small sums of money. 

Q. And was this done? A. Yes. He was given small sums of 
money from time to time. 

Q. Now this investigation lasted from when to when would you 
say? A. The first part of November of '65 and we ended it in I be- 


lieve it is the first part of February "66. 
* *O* 
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[185] Q. Did he explain to you any further his beef with Hil- | 
ton? A. He told me he had had a falling out with Hilton and he was 
angry with Hilton and that is the reason he had called me original- 
ly. 

* KOK 

Q. Now, did there come a time when Bowman began working 
with Officer Banks? A. Yes, sir. 

Q. And when was that introduction made and where? A. That' 
was made in the early part of November of 1965. | 

Q. Where did that occur? [186] A. I introduced them to each | 
other. To the best of my recollection that was done, I introduced | 


them up around the Woodner Hotel. I had Bowman meet me on the | 
east side of 16th Street opposite the Woodner Hotel. I think it is a | 
block over and I had Officer Banks also meet me in the same general 
vicinity and I introduced them to each other at that time. | 

Q. Now, during the course of this investigation of November 
sometime until the beginning of February '66 how frequently were | 
you in contact with Officer Banks? A. I would say every day. This 
would be either on the phone or in person. 

* ok 
[188] A. *** After receiving this envelope with the six capsules 
from Officer Banks I went to the Narcotics Squad Office where I 
placed this envelope — I sealed it first and placed this envelope 
into this lock-sealed envelope. 

I then filled it out and locked the seal on the back. I kept the 
locked-sealed envelope in my possession until it was turned over to; 
John Steele the United States Chemist. 

Q. When was that? A. That would be on the 17th. 


i 
* OK | 


hibit 2A. I filled it out, signed it, and then locked, sealed it on the 


[191] A. *** I placed Government Exhibit 2B inte Government Ex- 
back, sir. 
| 


I kept this in my possession until February 2d, of 1966, when I 


delivered it to John Steele, United States Chemist. 
* KOK 
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[193] CROSS EXAMINATION 


BY MR. SHORTER: 

* OK OK 

[195] @. What date did he make any verbal report to you, sir? 
A. Every time he talked to me he would make a verbal report. 

Q. How about in relation to January 13th? A. Yes. He made 
verbal reports in relation to this defendant. Is that what you want to 
know, sir? 

Q. Iam talking about January 13th, yes. A. He made a report 
to me.the day after that, which would be the 14th as I recall. 

Q. How about January 28th, sir? A. It was the day after that 
or the day following that. I talked to Mr. Bowman two, three, four 
times a week, almost exclusively on the phone though. 

* KOK 

[204] @. Now, did it happen that you were in touch with Mr. 
Bowman first or had you selected Mr. Banks as an undercover po- 
liceman before you were in contact with Mr. Bowman? Which way 
did it happen first? A. I met Mr. Bowman before I met Mr. Banks. 

Q. And you were aware of certain personality quirks that Mr. 
Bowman has, and did he strike you as being an effeminate person, 


sir? A. Yes. He made no bones about it. He came out and said he 


was an exotic dancer and that is what he did for a living. 


Q. He didn't ask you whether — did you ask whether he used 
narcotics? A. No. 

Did you ask if he was addicted ? 

Q. Iasked' whether or not he used narcotics? A. I don't recall 
him saying. He said he had been around it, but I don't recall him 
saying if he used it, sir. 

Q. Did youask him? A. Yes,1I did, sir. 

* KOK 
November 15, 1967 
x *K* 

[238] THE COURT: The Court noted yesterday that in counsel's 
cross-examination of the witness, Banks, I believe that isthe name 
of the police officer, that certain questions were raised about 
whether Banks ever spent the night or was in the bed of this Bow- 
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man, the exotic dancer, and whether he ever feigned any homosex- | 


ual or queer tendencies. The Court at that time made the observa- 
tion to counsel that these matters seem to be collateral matters and 
the Court would not, unless otherwise shown, permit testimony of 
the witness to be impeached on collateral matters. Do you have any 
position to the contrary you wish to be heard further on? 

MR. SHORTER: Yes, sir. 

THE COURT: What case do you rely on? 

MR. SHORTER: I frankly have not been able to find [239] any | 
case, but I think as a general proposition I can show the misconduc 


of this officer during the time that he was working as an undercov- | 
erman especially with the person that they have said was a special | 


employee. This is what we are generally going to show. 
Your Honor, we are going to attempt to show, through testimony 


of this man, Bowman, that he met the undercoverman, Banks, in a 
restaurant while he was there with a group of friends, while Bowman 


was there with a group of friends, and that all of his friends were 
gay. That Banks came in — 

MR. PALMER: Excuse me. What month and year is this? 

MR. SHORTER: 1965, in the fall of 1965. 

THE COURT: You can't be more specific than that? 

MR. SHORTER: He doesn't remember the precise month, but 
there was only one period that my witness was associated with Mr. | 
Banks. 

MR. PALMER: This is after he became a special employee ? 

MR, SHORTER: Apparently so, yes. 

MR. PALMER: I see. 

MR. SHORTER: After who became a special employee ? 

MR. PALMER: Bowman. 

MR. SHORTER: Bowman said he never became a [240] special | 
employee. 

MR. PALMER: He never helped the police out? 

MR. SHORTER: No. 

THE COURT: I think in point is the Ewing case which sets 
forth the general rules and the rationale for it and explains why the | 
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complaining witness's mother was permitted to be questioned on what 
were contended to be collateral matters. 

But it sets forth the general rule which IJ think does apply in this 
case. Certainly evidence of being in the bed of one who is simply 
described as an exotic dancer, is collateral to the charge of narco- 
tics. 

MR. PALMER: With your Honor's permission, I have a case on 
my table which bears upon the issue on which I would like to bring 
forward. 

THE COURT: Very well. 

MR. PALMER: The case I refer to is the United States v. Pro- 
voe, 215 F.2d 531 out of the Second Circuit. 

In that case, on cross-examination, the Government sought to 
impeach the credibility of the defendant by showing the following. 

The question was, "we pass now on the alternative contention 
that even if the door was not open to inquiry as to the true reasons 

_ for defendant's incarceration and hospitalization, the prosecution: 
could lawfully cross [241] examine him as to immoral or vicious 
acts, since such information has a bearing upon a defendant's credi- 
bility as a witness in his own behalf." 

In this case the questions were, for example, "now, Mr. Provoe, 
isn't it a fact that in November 1946 you were hospitalized at Camp 
Lee, Virginia, because of homosexual aberrations ?" 

In dealing with the issue, the Court of Appeals for the Second 
Circuit said that, "as generally held, specific acts of misconduct 
not resulting in conviction of a felony or crime of moral turpitude 
are not the proper subject of cross-examination for impeachment 
purposes." 

Footnote 6 citing Campion B. Brooks Transport Company, 77 
U.S. Appeals D.C. 293 — 

THE COURT: Is that a civil case? 

MR. PALMER: Yes. 

THE COURT: What is the citation? 

MR. PALMER: 77 U.S. App. 293. Since here the defendant's 


general character has not been put in issue, it is difficult to justify 


any examination other than into the trait of veracity. 
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No authority has been cited that would suggest that homosexual-' 
ity indicates a propensity to disregard the obligation of an oath. The 
sole purpose and effect of this examination was to humiliate and de- 
- grade the defendant and [242] increase the probability that he would | 

be convicted not for the crime charged but for general unsavory 
character. | 

MR. SHORTER: You think the same rule that applies to the de- | 
fendant's character applies to the policeman's character? 

MR. PALMER: Yes, be it a policeman or a defendant, the per- | 
son testifying is 2 witness. That is the prime consideration. Of i 
course we don't concede the veracity of a claim that would be put | 
forward by Bowman, but assuming arguendo for purposes of the 
discussion that he would testify that there was homosexual relation- | 
ships between the parties, that is not proper impeachment as to the | 
truthtelling that creates a collateral issue. This makes the trial into 
a side show circus. 

As McCormack has indicated in his treatise, it is always up to 
the Court to balance the issues. If he is going to get involved in a 
collateral issue, that would just tend to take the jurors away from 
what we are discussing and get him into a whole range of collateral- | 
ness which will diffuse the trial and not allow a true determination | 
of the issues, and especially in this case when the Courts of the | 
United States, the Federal Courts, have rejected the idea of impeach 
ment by claiming malicious acts of misconduct or immoral acts of 
misconduct. 

THE COURT: I find that Professor Morgan, on P. 72 [243] on 
his treatise states the same view that was expressed by Mr. Pal- 


mer, : vs 
MR. SHORTER: Maybe I haven't made myself clear, Your 
Honor, this is not solely for the purpose of effecting the man's 
credibility. It is not offered collaterally to impeach this witness. 
The purpose of my showing this is to indicate the relationship 
between Mr. Bowman and Mr. Banks. Mind you, Mr. Banks is a 
police undercover officer who was sent out into the so-called under- ; 
world to try to make cases against narcotic violators. 
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According to testimony we have heard at this point, he was 
given as an associate in this venture, a Mr. Bowman. Do you fol- 
low me? 

MR. PALMER: Yes. 

MR. SHORTER: It was their job to together attempt to make 
cases against narcotic violators. 

I think I have the perfect right to show, if I can, that these two 
people who were emissaries of the police department, emissaries 
somewhat attached to the prosecution of this case, deported them- 
selves. 

MR. PALMER: You mean in the broad aspect? 

MR. SHORTER: Yes, in the broad sense. I am not saying you 
hired them or the' United States Government hired them, either one 
of these two people. But, they are the [244] persons who are the 
Government's witnesses in this case. 

THE COURT: Who is this? 

MR. SHORTER: Mr. Banks and Mr. Bowman. 

THE COURT: Mr. Bowman is not the Government's witness. 
You are calling Mr. Bowman. 

MR. SHORTER: I used the wrong word there. They are the 
people sent out by the Government to attempt to make cases against 
narcotic violators. I think I have a perfect right, notwithstanding 
impeachment issues, to show that these people misconducted them- 
selves, had a relationship between them that was immoral, that was 
calculated, that was — 

THE COURT: You have to show me some very sound authority 
for that. 

MR. SHORTER: Could I just — 

MR. PALMER: Homosexuality in the District of Columbia is 
not a crime. 

MR. SHORTER: Not between consenting parties. But, I think 
I have a right to show that these two people misconducted themselves 
when they were supposed to be engaged — 

THE COURT: In fact you are impeaching the character of your 
own witness. You have to vouch for your own witness. 

MR. SHORTER: I don't think that Iam. 
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THE COURT: I don't think you are helping his case any. 

[245] MR. SHORTER: Be that as it may, Your Honor, it is my | 
contention that these two men, or at least Banks, fell into this crew 
-of "gay" people, and there are about five or six of them involved, and 
that he spent his time drinking, using narcotics, having deviate sexual 
relations with some of the people involved and that this whole busi- | 
ness was contrived against this defendant, that they fell so much 

‘into this partying and "gay" life that he was not attending to the of- 

‘ficial police business and that this entire case against this defend- 
ant is a sham, Your Honor, something contrived by Mr. Banks to 
show that he was doing something constructive and in the nature of 
his work when actually he was not doing things in the nature of his 
work, 

The evidence is going to show, Your Honor, that according to 
Mr. Bowman, he and Mr. Banks never purchased any drugs from 
this defendant, in either Kelly's Lounge or in Cecilia's, but there 
were narcotics purchased by them. Some were given to Mr. Bow- 
man to use. 

They were bought by Mr. Banks and there was just a general 
"gay" party life between these people and that Banks spent most of 
his time in the pursuit of pleasurable activities. 

I think I can show that this entire case against this defendant 
was contrived to cover up this man's activities, his immoral activi- | 
ties, his illegal activities, and his "gay" [246] activities, and that he | 
claimed to have been working and making cases especially against 
this defendant when he was not in fact doing so. 

THE COURT: All we are concerned with here are these two 
counts or these four counts. 

MR. PALMER: You are saying all these cases are contrived. 

MR, SHORTER: Iam not saying that. 

MR. PALMER: Just the case against your defendant is con- 
trived. 

MR. SHORTER: I think that we have shown that on a prior oc- 
casion this man, Banks, testified that he went there to initiate a case 
against Mr. Tinker, a part of his job was to attempt to make a case 
against Mr. Tinker, that he made no such case but that he contrived 
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this particular case against this defendant. 

MR. PALMER: I think your position would have some more 
validity, perhaps, if Mr. Bowman were to testify for the Govern- 
ment that the sale occurred and then you could show the relation— 
ship of the parties, certain affinity according to certain testimony, 
if you had it, why he might be biased in favor of the Government be- 
cause of them going together. 

- But where he says, "no, it never happened", your position is 
substantially weakened just showing this homosexual relationship. 

[247] MR. SHORTER: It is not just that, but the entire rela- 
tionship. 

THE COURT: If you are showing the entire relationship, you 
are going into a matter that is distinctly collateral to the trial of a 
narcotics case. 

MR. SHORTER: Whenever we talk about impeachment, we are 
talking about things that are collateral. There are only two ways of 
impeaching one, that is, by self-contradictions and by showing some- 
thing collateral. P 

MR. PALMER: May I ask this question? How many people will 
support Bowman's statement? 

MR. SHORTER: Do you think I need some more? 

THE COURT: According to Professor Morgan, you have to 
show bad reputation in a community. 

MR. PALMER: The only person to support the story is Bow- 
man. 

MR. SHORTER: I don't think you should try to explore my case. 
I don't have anybody else. Let's assume that I might have somebody 
else. Whether I do or whether I don't, I don't think makes any dif- 
ference. 

THE COURT: Mr. Shorter, you have to show me some author- 
ity for this kind of attack. 

MR. SHORTER: It is not an attack, Your Honor. I am showing 
the relationship between these two people when they were supposed 
to have been out there making cases, to show [248] that one of his 


principal interests was pursuing this "gay" life with this group of 


people and that he was not making cases in the police way that he 
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should have been, that he was buying narcotics, that he was — 

THE COURT: I don't know that Mr. Bowman has a standard to 
tell him how he should make cases. 

MR. SHORTER: No. He is going to testify, Your Honor, as to 
what took place when narcotics were purchased, narcotics were given 
to him, Bowman, to use that were purchased by Mr. Banks. | 

T think I can show that and I don't think the policeman has any : 
right to do that. I can show the loose handling of these drugs. I can | 
show he was handling them, opening capsules, and inhaling the con- 
tents of the capsules. : 


I can show that this man is generally depraved. This is a po- 
liceman who is in here to testify about what took place during a pe- 
riod that he was working as an undercover officer. I think I can 
show this man's depraved and vicious behavior while he was sup- 
posed to have been working. 

If this was something that happened in Lousiville, Kentucky fif- | 
teen years ago, I don't think I could do that. But this bears directly | 
on what was happening between these people at the time he was sup- 
posed to be making these cases during a brief three-month period. 
This is pertinent and relative in this case and you say I can't show 
that? 

[249] THE COURT: You show me some authority for it. I will | 
consider your authority. 

MR, SHORTER: All right, sir. 

THE COURT: I want it now before you seek to introduce this 
testimony. I have found no authority for it. 


* OK * 


DAVID PAUL 


the witness on the stand at time of recess, resumed the stand and 
testified further as follows: 


CROSS EXAMINATION (Resumed) 


BY MR. SHORTER: 

Q. Mr. DePaul, I think you said on yesterday that Mr. Bowman 
had offered his services to you as a special employee before you 
recruited Mr. Banksas an undercoverman [250] and inan investiga-— 
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tion that you were planning to initiate. Is that right? A. That is 
correct. We hadn't planned anything until I talked to Mr. Bowman, 
yes, sir. 

Q. Was your selection of Mr. Banks to work with Mr. Bowman 
in any way predicated upon what you felt was a similarity in their 
personalities? A. I don't quite understand what you mean by that. 
They were both men, you mean? 

Q. Yes. 

* KOK 

[251] ©. I think you had formed the conclusion that Mr. Bow- 
man was a "gay" person, a person in the "gay" life or had you form- 
ed that conclusion? A. Yes, he stated to me that he had gone with 
both men and women. 

Q. That he was an exotic dancer. A. Yes, sir, he told me that. 

Q. That he was, to use vernacular, a "queer"? A. "Queer"? 

Q. "Queer"! yes, sir? A. That he was a homosexual, but he 
also told me he had gone with women and men. 

Q. Your acquaintance with Mr. Hylton made you know that he 
was of the same build, was he not? [252] A. Mr. Hylton's repu- 
tation was similar to Mr. Bowman's. 

Q. That is what I have just asked you. A. But ina little dif- 
ferent light, because when I arrested Mr. Hylton, he was in bed with 
a woman, I believe Mr. Hylton went with women more than he went 
with men. 

Q. But he did go with men also? A. I believe he did some 
homosexuality with Mr. Hilton, yes, sir. 

Q. You knew that the person that you were going to recruit to 
work with Mr. Bowman had to associate with these homosexuals. 

A. He would have to associate with drug pedlers and addicts. I 
knew that, yes, sir. 

Q. And also Mr. Bowman's friends. A. I don't know about 
friends. 

Q. His very close associates like Mr. Hylton and others who 
were in the "gay" life. Didn't you know that? A. No, we don't put 
an undercoverman out there to — 


Q. I'm asking you as to whether or not you knew at the time 
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that the person you were going to send to work with Mr. Bowman 
would have to associate with other homosexuals. A. I don't know 
who he would have to associate with in the street, sir, but he — 

Q. You are asking Mr. Bowman to take him around, weren't 
you? A. To introduce him to the drug pedlers. Some of them are 
homosexuals, 

* 

[254] Q. You did give Mr. Banks some instruction before you 
sent him out on the street. A. He was given a lot of instruction,. 
yes, sir. 

* kk 

Q. How long did you personally instruct Mr. Banks? A. He 
was instructed during the entire investigation. [255] What point are 
you talking about? 

Q. Iam talking about the initial instruction you gave him before 
you sent him out on the street. A. When I first interviewed him, I 
talked to him for a period of time about whether he wished to work 
under cover, since undercover work is strictly a voluntary thing. 

Q. My question is simply how much personal instruction did 
you give to Mr. Banks. A. A great deal. 

Q. Measure it in terms of time. A. Time I cannot measure. 

Q. He said it was about two hours of personal instruction. Do 
you disagree with that? A. I would say it was more than that. Is 
that one particular day you are speaking of? 

Q. He said he was only instructed personally once before he 
went on the street. I am trying to find out whether or not your mem- 
ory or recollection accords with what he has testified to. If it 
doesn't, simply say so. 

THE COURT: I think you had better state to the witness the 
entire testimony of the officer on that subject. 

BY MR. SHORTER: 


Q. Did you give him some personal instruction? A. I gave him | 
a great deal of personal instruction. | 
Q. Did you give him some literature to read, too? A. Yes, sir. | 
Q. How much literature? [256] A. I don't recall. We have lit- | 
erature. I gave him some booklets on the terminology that is used 
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out on the street amongst narcotic traffic. It explains briefly how 
they use drugs and things along that line. He was given outlines of 
memorandums that other undercovermen have made, outlines of 
basically how a work report should be made. That was what he was 
given. 

The instructions I gave him were verbal. Plus, I showed him 
various items and things. 

Q. Before he was sent on the street, did you spend more than 
part of one day with him? A. More than an entire day ? 

Q. More than the part of any one day. A. I don't understand 
what you mean. Certainly I spent part of one day with him. 

Q. Did you spend part of two days with him before you sent him 
out on the street? A. Yes, sir. 

Q. Giving him personal instructions about how to operate as an 
undercover officer? A. No. 

Q. On what'day was he sent out as an undercover policeman 
for the Narcotics Squad? A. That was the day when I introduced 
him to Don Bowman. 

Q. What day is that? A. Idon't recall the exact day. I would 
have to look in the files. It was the first part of November of 1965. 

[257] Q. And in these personal instructions that you gave to Mr. 
Banks, did you tell him what he should do and what he should not do 
as an undercover policeman? A. That is correct. 

Q. You told him about entrappings? A. Yes, sir. 

Q. And you also told him that there may arise situations in 
which he will be exposed to people using narcotics? A. That is 
correct. 

Q. Did you tell him as to whether he should or should not par- 
ticipate in using any drugs? A. Yes. 


Q. Did you tell him that as far as possible to avoid using any 


narcotics? A.'To avoid? I told him never to use any narcotics 
under any circumstances whatsoever. 
** x 
[263] Q. I haven't asked you that. Did you show him, sir, how 
to empty a cap of heroin or cocaine and inhale it through his nose 
without being affected by it? Is that a part of your instructions? A. 
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No, sir. My instructions were never to use any narcotic drugs of 
any kind. His instructions were that if he was forced in a corner | 
and he had to use drugs or not, that he was to forget the buy and as 
far as we were concerned, we would close the investigation at that | 
point. That we would not endanger his health by having him use any : 
type of drugs of any kind. So he was never instructed on how to put 
cocaine or heroin out of capsules. 
Q. How old was Mr. Banks when he undertook this assignment? 
A. I don't know. I know he was over twenty-one. I don't have any 
idea how old. He was in his early twenties. 
Q. He was twenty-one in fact, wasn't he? A. I don't know. I | 
know you have to be twenty-one to come on the police department. 

Q. Did you give him any instructions about how he was to con- | 
duct himself while in the company of this "queer" you were going to 
send him on the street with? Did you tell him [264] what to do or 
what not to do in the instance that Mr. Bowman reverted to some of 
his "gay" activities? A. You mentioned "queer" before. Are you 

- referring to Mr. Bowman when you say "queer"? 

Q. Yes. A. He was instructed on his professional behavior in 
the streets. Mr. Banks was told that if anything came up that he, 
wasn't sure of what to do, that he was to go to a phone booth and call | 
myself or Detective Norman immediately. 

He was instructed that he was not to commit any crimes while 
undercover. He was not to permit anyone to commit any crimes 
that he was working with which would mean Mr. Bowman. He was ~ 


instructed that his purpose out there was to buy drugs from people 
who were selling drugs. 

Q. Did you tell him whether immoral conduct such as deviate 
sexual activity is criminal or not? Did you cover that in yourin- | 
structions? A. In fact, very much so. He was instructed that there | 
are two or three things that usually mess up an undercover police- 
man. He was firstly not to fool around with any women in the 
streets, as they come in contact with a lot of loose women. 

Q. We weren't speaking about women right now. [265] A. I'm | 

- trying to explain. If — ; 
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Q. I would rather for you to answer my question. 

THE COURT: Suppose you let him answer the question. 

MR. SHORTER: Yes, sir. 

THE COURT: You may proceed. 

THE WITNESS: He was instructed not to fool around with any 
of the women in the street because there are a lot of them out there 
and he would come in contact with a lot of them. 

Secondly, he'was instructed not to drink in excess, if he had to 
have 2 drink or something, to go ahead and have one, but not to drink 
too much, and thirdly, that even though he had to mix with these peo- 
ple that he should remember who he was, a policeman, and he was 
playing a part in a role and that he was not one of these. 

Also, he was to remember who he was and he was not to com- 
mit any crimes or do anything immoral while he worked undercover 
because he was still a policeman. These are the three basic things. 

BY MR. SHORTER: 


Q. And knowing that he was going on the street with Mr.Bow- 


man, you particularly emphasized this matter of immoral and impro- 
per conduct while he was working, didn't you? [266] A. I told him 
what I have told every undercover man for the last ten years. The 
instructions I gave him were the same ones I have given to maybe 
three or four dozen other ones. There is no difference, no more. 

Q. You felt he had the capacity and ability to execute these in- 
structions? A. Definitely. 

Q. Did there ever come a time, sir, while Mr. Banks was work- 
ing as an undercover officer, that you mentioned the name Tinker to 
him, the defendant's name? A. The name Tinker first came up — 

Q. Can you answer my question, sir? 

Did you ever mention the name Amos Steve Tinker or Jack 
Tinker to Mr. Banks? A. Yes, the name was mentioned to him. 

Q. Did you mention his name before or after the 13th of Janu- 
ary 1966? A. The name was not mentioned by me first, if I under- 
stand your question. It was mentioned by Mr. Bowman. 

Q. I want you to answer my question. 

The question is, did you ever mention Mr. Tinker's name to 
Mr. Banks before the 13th. A. Yes, I would say yes. 


[267] Q. Before the 13th of — A. The 13th of January. 

Q. January 1966? A. That is correct. 

Q. Did you mention his name to him before the 12th of Janu- 
ary? A. I would say yes. 

Q. Did you, before the 12th of January 1966, tell Mr. Banks to 
attempt to initiate the case or make a case against Mr. Tinker? 

A. Not in those words, no, sir. 
* KOK 
[285] MR. PALMER: We rest, Your Honor. 
* * * 

MR. SHORTER: Could we come to the Bench? 

THE COURT: Yes, sir. 

(At the Bench:) : 

MR. SHORTER: Your Honor, in view of Sergeant DePaul's tes- 
timony about the instructions that he gave to Mr. Banks before he 
sent him out on the street, — 

MR. PALMER: Excuse me. Do you want him to go get the 
book now ? 

MR. SHORTER: He is leaving now. In view of the testimony 
of Sergeant DePaul yesterday as to definite and explicit instruc- 
tions that he gave to Mr. Banks before sending him into the street 
as to how to conduct himself, and also in recognition of the fact that 
misconduct is one of the things that may destroy an officer, I wonder | 
if Your Honor would reconsider, without the production of any au- 
thority, as to whether [286] or not I may show in the testimony of 
the witness all of the conduct of Banks with Mr. Bowman. 

You see, it being my theory, Your Honor, that Mr. Banks started | 
associating with Bowman and his friends, his "gay" friends, and 
started having such a "ball" and having such a party, drinking, smok- 
ing marijuana, getting involved in other immoral activities with these | 
people such as participating in deviate sexual activity, that he neg- 
lected, began to neglect his work and as of this particular sale, no 
such sale ever took place and this is purely a fabrication of Mr. 
Banks to cover up the lack of attention that he was giving to his 
job. 


* 
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[287] THE COURT: Mr. Shorter, the only issue before me is 
whether I will let you go into these matters that seem to me to be 
completely beyond the scope of the trial of a narcotics case. 

I don't think you can impeach a witness by showing that he is a 
homosexual or showing that he on occasion associates with those 
like Bowman and whoever the other fellow is. 

MR. SHORTER: I am not trying to show this for purposes of 
impeachment. I'am trying to show what he was doing when he was 
supposed to be making cases, that he was engaged in the course of 
misconduct that detracted from his doing his work which more likely 
would have caused him to fabricate the testimony that he gave in 
this case. 

THE COURT: I don't follow that. The whole purpose of having 
undercover policemen associating with these people is to purchase 
narcotics if narcotics are available or offered for sale. 

Certainly, you wouldn't win any Boy Scout merit [288] badges 
that way and you wouldn't improve your social standing by engag- 
ing in that kind of conduct, but it is the only way that these cases can 
be made. 

MR. SHORTER: Yes, sir, I recognize that, but quite often — 
I won't say quite often, but I recall a case that I had before Judge 
Youngdahl a couple of years ago with Mr. Treanor in which the of- 
ficer admitted that he was an undercover man and that he went to 
after hour clubs, was supposed to be an undercover narcotics offi- 
cer, Federal Agent. 

He went to after hour drinking and gambling establishments 
and he participated in illegal gambling, illegal drinking and the 
Judge permitted all this to be shown as relevant to what this man 
was doing when he was supposed to have been working in an offi- 
cial capacity. 

As a matter of fact,atthe conclusion of the Government's case, 


based on this evidence and what the Judge conceived was unimpeach- 


able — not unimpeachable, but an overriding showing of entrapment, 
the Judge granted a directed verdict. 

THE COURT: We don't have entrapment in this case, according 
to your feeling and Mr. Palmer's feeling. 
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MR. PALMER: This is one of the techniques or things that get | 
out of hand when you start trying the policeman on [289] a side issue, 

MR, SHORTER: The policeman is on trial when he comes in | 
and testifies. He is trying to give this man 20 or 40 years inthe __ 
penitentiary. | 

THE COURT: The policeman isn't going to give him any time. | 
I am the one who is going to sentence him if there is any verdict in 
this case. 

MR. SHORTER: I appreciate that. But what this policeman is 
doing is taking this witness stand, with his clean shaven self, baby 
face, indicating that he is absolutely beyond reproach, everything he | 
did was proper, he handled the drugs properly, and he only had one 
or two rum and cokes, he never smoked marijuana, and he didn't 
associate with these people. 

I think I have a right to show exactly what this man was doing. 
This is the risk that he takes. 

THE COURT: You have to show me authority for that because 
it is contrary to the way I understand the case to be tried. Profes- | 
sor Morgan seems to agree with me. | 

MR. PALMER: The whole panorama bears on this sale. I think 
he can testify it never happened and other things that bear upon the 
sale, 

MR. SHORTER: I can't show any of the things he [290] might 
have been doing out there, loosely handling narcotics and overdrink- 
ing. 


MR. PALMER: I think we were just discussing homosexuality. | 

MR. SHORTER: This is all part of it. It is like trying to get 
a drop of ink out of a glass of milk. How are you going to do it? | 

THE COURT: I am not going to try a homosexual case. : 

MR. SHORTER: I don't intend to. 

THE COURT: I take it you made your motion and I take it you | 
will not be surprised if I deny your motion for a directed verdict | 
of acquittal. 

MR. SHORTER: Yes, sir. 

THE COURT: All right, sir. 

MR. SHORTER: My first witness would be Mr. Bowman, Your | 
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Honor. And in view of what Your Honor is indicating, a need for 
authorities, I would like to have the opportunity to get it. 
* KOK 

[293] THE COURT: Mr. Shorter, have you found any authori- 
ties on the point in question? 

MR. SHORTER: Your Honor, in order to set the question cor- 
rectly, I would like to briefly state what it is that we propose to do 
and to briefly point out some of the facts in this case that I think 
makes the proposed testimony of Mr. Bowman, as I proffer it, ad- 
missible. 

Your Honor will remember in this case the Government wit- 
ness, Banks, testified that he was employed as a special under- 
cover officer to work in the field investigating matters concerning 
narcotics. 

He said he started to work in November and he terminated his 
investigation in February, meaning that from this period he was out 
there working most of the time, and he had no other assignment. 

He said that/in the course of working, he became acquainted 
with a person named Bowman who, according to him, was a special 
employee of the Police Department. 

He said thatihe and Bowman worked together making undercover 
purchases, that Bowman was introducing him to people and arrang- 
ing narcotics sales. 

[294] The Government has called Mr. Banks, but has not cal- 
led Mr. Bowman. Mr. Banks has testified that as a part of his train- 
ing and a part of what he was supposed to do and not to do, he re- 
ceived certain instructions from Mr. DePaul, his supervisor. 

In this case he said that he made two undercover purchases from 
Mr. Tinker with the help of Mr. Bowman, that the sales were actual- 
ly to Mr. Bowman by Mr. Tinker. 


We cross-examined this witness, Your Honor, especially about 
the way he and Mr. Bowman were operating together. We wanted to 
show how he would go about working, the various things that he did 
with Mr. Bowman in the course of his work, and we have gotten 


from this witness, up to this point, Your Honor, declarations that 
everything he did was proper. He handled exhibits properly. He 
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did not engage in any using of narcotics, and that he did nothing of 
an improper nature in the course of his work. 

We have asked him, Your Honor, questions that tend to sug- 
gest there is some information to the contrary. These questions 
were asked on cross-examination. 

THE COURT: What are the questions you wish to develop 
along this line of interrogation? 

MR. SHORTER: We asked him as to whether or not he [295] 
participated in any deviate sexual behavior with — 

THE COURT: What is your authority on that? 

MR. SHORTER: My research did not disclose any case dealing 
with this actual proposition. 

THE COURT: I suggest to you to read Salgado versus the United| 
States in 278 Fed. 2d page 830. 

MR. SHORTER: What is the name of the case? 

THE COURT: Salgado versus the United States, 278 Fed. 2d 
830, First Circuit. 

MR. SHORTER: The reason I deem this evidence admissible, 
Your Honor, is not wholly touching upon the character of Mr. Banks, 
Iam not challenging his character. The reason I think it is admis- 
sible is to show that Mr. Banks, while he was supposed to be working 
as an undercover policeman from the hours of six to two, was actu- | 
ally engaged quite a bit of this time, in the hours from six to two | 
and other hours also, in a very immoral, profligate course of con- | 
duct with the witness Bowman and with other people, that this in- | 


cluded, Your Honor, the using of narcotic drugs by this witness, 


over drinking on many occasions to excess, buying narcotics for a | 
group of people that were in this circle, actually using narcotics 
with these people, letting them use narcotics, spending money, which 
I would assume is Government money, to purchase narcotics, [296] | 
actually letting these people have, if we believe him, were Govern- 
ment exhibits, and, also, Your Honor, generally misconducting him- | 
self with the witness Bowman. 
The testimony will show, Your Honor, that there were several 
occasions, at least two that have been related to me, in which this 
particular witness, Mr. Banks, was in the home of the witness Bow- 
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man, his living room, and they had an unnatural sex relation, these 
two men, and that this happened again, Your Honor, on one other oc- 
casion that I have been told about, at Mr. Bowman's house, at his 
apartment at 5311 Georgia Avenue. 

Mr. Banks has also, Your Honor, testified that he has never 
been in any of the bedrooms of Mr. Bowman. Mr. Bowman has 
said that not only has he been in this house in the bedroom, but he 
was in fact in one of the beds. This was witnessed not only by Mr. 
Bowman, but also by a member of the household. 

So I think it is perfectly proper for me to show this. There 
might be some collateral purposes and it might reflect on this man's 
character, but that is not the purpose for which I am offering it. 

The purpose for which I am offering this evidence is to show 
that there was a course of conduct engaged in by this officer that 
was not law abiding, that was not consistent [297] with his duty, 
that was contrary to his instructions, that was generally depraved 
and that indicated a going away from his general police work and 
actually pursuing personal pleasure, that on account of his getting 
involved in these personal pursuits, that he did not give good atten- 
tion to the details of his job. 

He was not as correct as he said he was. He was not following 


instructions as he said he was and that on account of this sloppiness, 


this looseness in the way that he was operating, the probability is 
that we are going to prove, Your Honor that these two sales did not 
take place and that this witness, because of his conduct, fabrication, 
made up this sale that there has been testimony about, and that all 
this touches upon this motive, this getting involved in this way of life. 

THE COURT: And you propose to prove this from this exotic 
dancer ? 

MR. SHORTER: Yes, sir. He is the one we have heard testi- 
mony about as being closely associated with him. 

THE COURT: In viewofwhat the First Circuit said in Delgatto, 
I am going to exclude any reference to this homosexual conduct that 
you mentioned. 

There it was much closer. There the undercover [298] police- 
man in a narcotics case was alleged to have had homosexual con- 
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tacts with the defendant and only because the Court had permitted 
defense counsel to make that insinuation in his opening statement, 
did the First Circuit say that he should not be precluded from in- 
troducing evidence to that effect. 

Here I am going to exclude any such evidence. It has nothing 
to do with a narcotics case. 

MR, SHORTER: If I may respectfully disagree, it has every- 

. thing to do with this man's motive, this man's way of operating 

while he was supposed to have been engaged in police work. 

I think that while I have no precise cases dealing with police 
officers and informers, I think that the general thrust of the law, 


Your Honor, in similar areas, does permit the reception of this evi-/ 


dence. | 


THE COURT: So far as any evidence germane to the question 
of the manner in which your witness observed the witness Banks 


to keep his exhibits which might cause the jury to have question as | 


to the accurancy of the testimony of the witness, of course you can 
produce that evidence. I think that would be germane. But I think 
this other matter is entirely collateral to the trial of such an issue 
as this. 

MR. SHORTER: There are cases, Your Honor, that I [299] 
think — 

THE COURT: I would like to see any cases to the contrary of 
this Delgatto case. 

MR. SHORTER: Your Honor, one case that I would call to the 
Court's attention, is the case of the United States versus Edmonds, 


a second degree murder case tried before Judge Holtzoff. On a mo- | 


tion for new trial, he wrote an opinion in which he — 
THE COURT: What is the citation? 


MR. SHORTER: 63 Fed. Supp. page 968, and especially at page 


978. In this case, Your Honor, he had to defend the Government's 


attempted cross-examination of a defendant's witness. The Govern- | 


ment — 
THE COURT: Was that that Marine who was charged with kill- 
ing the man who made homosexual advances to him? 
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MR. SHORTER: That is not this case. There is such an Ed- 
monds case, Your Honor. 

THE COURT: Obviously the homosexual conduct was the moti- 
vation between thé act according to the defendant. It is quite dif- 
ferent. That is closely connected with the crime itself. 

MR. SHORTER: That is another Edmonds case. It is [300] 
not the one involved in this case. This case involves a man who 
struck a Chief Petty Officer in a restaurant and caused his death. 

In this case, Your Honor, the Government inquired of a defense 
witness as to whether meretricious relationship existed between her 
and the defendant. The witness did not answer the question. The 
matter was not pursued. 

Judge Holtzoff said, "Consequently, the point is moot. The ques- 
tion was, however, obviously admissible." He goes on, even though 
he says it is moot, and renders an opinion. "The question was, 
however, first, in order to show her interest and bias in favor of the 
defendant and, second, as affecting her character and therefore her 
credibility.” 

THE COURT: Of course, if you get into an area of bias, such 
evidence would be germane in your case in chief. But the fact of 
a homosexual relationship, if it did exist, would not show bias in- 
sofar as this defendant who was not alleged to be involved in a ho- 
mosexual relationship. That is where I part company with you and 
your authority. 

MR. SHORTER: How is that? 

THE COURT: That is where I think that case is not germane 
to this issue because that involves bias. You made no showing of 
bias here. 

[301] MR. SHORTER: I am not attempting to show bias. What 
I am attempting! to show is motiviation on the part of this witness to 
lie, Your Honor. I think the motivation being that he was so wrapped 
up in these other things that he was doing that were not in support of 
his job, that he had to fabricate cases in order to please his super- 
iors. 

I think it is proper in a case of this type, Your Honor, to show 
it, admittedly where this man, Mr. Banks, is recruited especially 
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to go to work with Mr. Bowman, and he and Mr. Bowman are going 
out in the field to make cases against suspects. 


I think that I have a perfect right to show the things that they 


did while they were supposed to be making these cases so much so | 


that they did not do what they were supposed to do. 

THE COURT: Show me some authority that is contrary to Del- 
£atto. 

MR. SHORTER: May I see that case? 

THE COURT: Yes, sir. 

MR. SHORTER: Your Honor, this case, as I read it, says that 
the evidence would be admissible to show bias and prejudice. It 
doesn't say it is only limited for that purpose. 

It seems to me that consonant with the Alford case [302] Your 
Honor, a Supreme Court case, that you have a perfect right to put 
witnesses in their correct setting and also, Your Honor, in keep- 
ing with another case decided by the Supreme Court, referred to in 
Judge Holtzoff's opinion — 

THE COURT: What is the Alford case? 

MR. SHORTER: 282 U.S. 687. There is another case cited he 
by Judge Holtzoff, if you will get this one, too, 167 U.S. 274, 

Judge Holtzoff's summary is that this case involved an indict- 
ment for murder. The defendant's wife, who took the stand on be- 
half of the prosecution, was asked on cross-examination whether 
she was living with a male white who had previously testified on 
behalf of the Government. 

This is showing a meretricious relationship. An objection to 
this question was sustained. 

The Supreme Court held that this ruling was erroneous and that 
error was of sufficient importance to require reversal of the con- 
viction although no other error was discussed in the opinion. 

THE COURT: That would show possible bias, 

MR. SHORTER: Your Honor I am sure is familiar with a great 
number of cases that deal with the opportunity of a defendant in a 
narcotics case to fully cross-examine informers [303] and witness- 
es against him to show — 
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THE COURT: You examined this Government witness Banks foz 
almost an entire day. The Court didn't limit you in your interroga- 
tion of this witness. 

MR. SHORTER: What I am saying is it is entirely proper for 
the defendant to show motive, interest and bias on the part of a wit- 
ness against him. He can show the witness's motive in testifying 
falsely. I think it is a general proposition. 

Let us assume that the informer came in here and testified 


against the defendant. The defendant would have the right to show 


his motive for testifying falsely. We can show, Your Honor, the 
illicit — 

THE COURT: | Would you like to have these cases to show the 
Court the language on which you rely? 

MR. SHORTER: Yes, sir. It would be entirely permissible, Your 
Honor, if Mr. Bowman were to testify for the Government for us to 
show what motives if any he would have for testifying falsely. 

We could also show, through Bowman, any motive existing as 
to why Banks would testify falsely because the two of them were 
supposed to be working together. 

We have questioned Banks as to whether or not he had [304] such 
a relationship with Bowman that would tend to make him neglect his 
duties. This is entirely what we are proposing here. 

We are not trying to show the bad character or the bad habits 
of this man. We are trying to show that his habits and his bad con- 
duct caused him to neglect his job and, therefore, this is the motive 
for him to come into Court and lie. 

I think we have an absolute right to show this not only through 
cross-examination of the witness, but also through collateral evi- 
dence if it is available. And in this case we do have collateral evi- 
dence showing the entire conduct of these people together. 

THE COURT: I don't think you can ask a collateral question and 
use a negative answer on the part of a witness as a basis for your 
bringing in evidence on that collateral matter. 

MR. SHORTER: I think on cross-examination you can do that, 


Your Honor. 
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THE COURT: You can ask a question and you were permitted 
to ask a question. You got a negative answer and, as I told you yes- 
terday, I think you are bound by that answer if it is a collateral mat- 

. And homosexuality is, in the Court's view, not probative and it 
is collateral to a narcotics charge. | 

MR. SHORTER: This homosexuality is tied up in the [305] mo- 
tivation of this witness to lie. I don't see how you can say we can 
show motivation as long as it doesn't involve homosexuality. The 
two are so closely connected together that there is no separation of 
the two. 

I think it is just as proper for me to show this man's homosex- 
uality contacts with the witness Bowman as it is to show how loose 
he handled the drugs. All of this is a part of the same picture, 
Your Honor. | 

I think if we are going to show the jury only part of the picture, 
then you are depriving this defendant of what I think is something 
that is of value to him and very basic to him as a right ina crimi- 
nal trial, and that is to show the motivation of the witness, to show 
why the witness would lie. And simply because it involves a seedy 
semi-subject, this is life. This is the way these people, according 
to the information I have, were conducting themselves, and I think 
I have a right to show this. | 

THE COURT: Since it doesn't go to bias and prejudice, I am 

going to exclude it. You have said it doesn't go to bias and Prejur 
dice, 

MR. SHORTER: Can I show this man's reputation, Your Honor? 

THE COURT: You mean by this exotic dancer? That is [306] 
ridiculous. 

MR. SHORTER: He knew what his reputation was. 

THE COURT: Mr. Shorter, you can't be serious in making | 
such a statement. | 

MR. SHORTER: Your Honor, this is the way the man was con- 
ducting himself. I can't show it through specifying — 

THE COURT: Reputation among exotic dancers, persons in ! 
this town, is that your evidence? You must have better evidence 
than that. 
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MR. SHORTER: That was the role, the life he was leading at 
the time. He was sent out to work in the role of an undercover of- 
ficer. This is something that he effected at that time. 

If he got carried away or wrapped up in his work or got in- 
volved in things that would reflecton his motivation, I think I have 
a right to show this. I really do, Your Honor. I think this man, if 
he embarked on'this course of conduct, this way of life, that I can 
show it. 

Let me call Your Honor's attention to one more case because 
this is a D.C. case. This is the McFarland case, McFarland versus 
the United States. 

THE COURT: Is this a murder case? 

MR. SHORTER: No, sir, perjury case. It is 174 [307] Fed. 2d 
page 538 and page 539. In this case, Your Honor, the defendant, 
McFarland, was charged with committing perjury and giving testi- 
mony in a divorce case. He applied for a divorce and the divorce 
case came up here in the District Court and he testified that he had 
been continuously a resident of the District of Columbia for ten 
years following the initiation of the suit. 

The divorce was granted and then the Government charged him 
with perjury and brought forth a woman named Alva Rogers Con- 
retti, who testified in the perjury case that during a period referred 
to by McFarland in his divorce case, that he had lived in Land- 
over Hills, Maryland, that she lived in a house there by McFarland 
and McFarland slept there over night. 

McFarland wanted to cross-examine Mrs. Conretti as to her 
motivation, her bias and her interest. 

THE COURT: You see, there are a lot of bias cases. 

MR. SHORTER: Yes, sir. 

THE COURT: Such examination of a witness is permitted. But, 
you have said this is not bias which you are seeking to bring out, 
so these bias cases that you rely on are just not germane to what 
is before the Court. What is in the Alford case that you rely on? 

{308] MR. SHORTER: Your Honor, in the Alford case, the 


defendant was! charged and convicted with using the mail to defraud 
in violation of the criminal code. I think this is a case that had 
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something to do with some watches. Iam sorry. It is not watches, 
They brought ina Government witness, Your Honor, who was a its 
inal. He was actually in detention. 

It couldn't be shown as to whether or not he was a felon Co} 
whether or not he had ever been convicted, but the defendant wanted 
to show that he was in custody to show that he might testify falsely 
because he was in custody and was expecting some favor. 

The trial court held that he couldn't do that. The Supreme 
Court, in this opinion, stated that he could be cross-examined as _ 
to who he was and what he was, his connection, that his whole back- 
ground could be explored by the defendant in a criminal case so = 
the defendant could place him in his setting. 

THE COURT: But you have been permitted to ask the witness’ 
Banks these questions. 

MR. SHORTER: Yes, sir, and he has given us some testimony. 
Maybe this is where we disagree, because Your Honor says that a 


am bound by these answers. 

THE COURT: If it is a collateral matter. 

MR, SHORTER: Then Your Honor says it is a collateral [309] 
matter. I don't see that it is a collateral matter. This is intri- | 
cately connected with this man's motivation. 

THE COURT: Whether or not the witness Banks was or was not 


a homosexual is of no probative value in a narcotics case. 
MR. SHORTER: How about whether or not he was smoking ; 
marijuana, Your Honor, because we are going to get to that, too, | 
whether or not he was snorting cocaine and heroin as this man — | 
THE COURT: If you want to bring that testimony out from this 

| 


exotic dancer, ya1 may do so. | 
MR. SHORTER: This does trespass upon what Your Honor has . 
indicated, but I have the sister of this man, Bowman, who says that 
she came home and saw Banks in her bed. | 
THE COURT: I have already ruled on that question. You ies 
shown me no authority to the contrary. | 
Do you wish to be heard? 
MR. PALMER: I have just one statement for the record, Your 
Honor. I would first like to indicate that Mr. Shorter's proffer was 


not to bias, prejudice — 

THE COURT: Mr. Shorter has said that. 

MR. PALMER: And the theory is that he will show a profligate 
way of life and therefore a motive for lying. 

The problem we get into is would this be proper for [310] us to 
show on rebuttal. And we stated this for the record that there were 
16 defendants in' this case and at least 10 defendants pleaded guilty 
in this investigation and we would get into the whole area of whether 
this is proper when about 80 percent of the defendants in this inves- 
tigation pleaded guilty. 

Iam sure Mr. Shorter is not prepared to show that those were 
false pleas of guilty as to Officer Banks' undercover investigation of 
this case. 

MR. SHORTER: I would simply ask what does that have to do 
with this case, Mr. Palmer? 

THE COURT: If the profligate way of life that you rely upon 
precluded this man making legitimate cases, why did 80 percent of 
the cases he made resolve in pleas of guilty? We don't get 80 per- 
cent pleas of guilty in any other case. 

MR. SHORTER: If these people sold Mr. Banks some dope, they 
know that they pleaded guilty. They were fully examined in Court. 
I didn't say that Mr. Banks didn't buy any narcotics while he was on 
the job. Even Mr. Bowman will say he bought narcotics. 

The question is, did he buy any from this man. That is the issue 
that Iam concerned with, and I think that I have a right to show that 
probably when he said he was buying [311] narcotics from this man, 
he was engaged in something else. 

I think this should be made clear for the record, that Mr. Banks 
testified that his superior did not mention the name Tinker to him. 
He also said that he was not told to try to initiate a case or attempt 
to make a case against Mr. Tinker. 


He said that, Your Honor, yet, still, his superior said yes, he 
mentioned the name Jack Tinker to him and he said something to 


him to the effect of "Try to make a narcotics case against him." 
This would show motivation. This is what his superior is ex- 


pecting him todo. That would show motivation, Your Honor. This 
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whole area of why he would falsely say that he bought dope from 
Mr. Tinker is material. I don't think we should be cut off from 
showing what type of person this man is. 

THE COURT: I am not cutting you off from this so-called — 
what do you call it? "High life''? 

MR. SHORTER: "Gay life." 

THE COURT: You may show evidence of that, but I am not go- 
ing to let you go into this question of homosexuality for the reaons 
stated. I rely on the ruling of the First Circuit in Delgatto case. 

[312] MR. SHORTER: Can we show that Mr. Banks affected 
a feminine appearance and attitude? I am not going to show any 
specific acts of homosexual conduct. I think that is what Your 
Honor said that I am not to show. 

But the testimony of my witness is that Mr. Banks presented 


himself on the scene among a group of homosexuals at a place where 
they frequented and pretended to be one of them and started associat- 


ing with them. I think I have the right to show that sort of thing at 
least to show how Mr. Banks represented himself. 
THE COURT: What is your view on that? 


MR. PALMER: I want to know what the net effect of that is and | 


what is the probative value. 
MR. SHORTER: Because he has denied it. I think I can show 
this is another instance where the man has lied. I think I can show 


all the lies this man has told except the one the Judge has excluded. 


Your Honor's ruling to me is quite clear and I think I have some 


sense of responsiblity, enough intelligence to know what Your Honor 


has said and stay away from it. 
THE COURT: I thought to make it quite clear. 
* * 
[320] THE COURT: You may proceed, Mr. Shorter. 
MR. SHORTER: Could we come to the Bench? 
THE COURT: Yes. 
(At the Bench:) 


MR, SHORTER: Your Honor, could I just say this, and I will be 


happy to do it in Mr. Palmer's presence, that this witness is not 
supposed to make any reference to any acts of alleged homosexual 
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conduct or behavior on the part of Officer Banks. I don't want him 
to overrun any question. 

He might, though, on cross-examination as I know some wit- 
nesses do. They get anxious and they sometimes say [321] things 
that they shouldn't say. 

THE COURT: I think that might be indicated. Let me ask you 
this question. Is there any Fifth Amendment problem so far as 


this witness is concerned? He should be warned of his rights out 
of the presence of the jury, of course. 


MR. SHORTER: I will speak to him about that and then after 
he comes back, if you want to make further inquiry, then I think 
perhaps it should be done. I will do this in the presence of Mr. Pal- 
mer, also. 

THE COURT: Do you want me to excuse the jury? 

MR. SHORTER: I think that I could step out in the hall and do 
it with the witness, Your Honor. 

MR. PALMER: Insofar as the Fifth is concerned, since he was 
acting in police capacity, Iam sure there is no problem of the Fifth 
Amendmert . 

THE COURT: Do you agree, Mr. Shorter? 

MR. SHORTER: Yes. 

MR. PALMER: Insofar as advising him, you can do it alone. I 
am sure you can do an adequate job. 

MR. SHORTER: All right. 

(m Open Court:) 

MR. SHORTER: Your Honor, could I be excused with the witness 
for just a few minutes? 

[322] THE COURT: All right. 

(Pause.) 

Whereupon 

DONALD F. BOWMAN 
was called as a witness and, after being first duly sworn, was ex- 
amined and testified as follows: 


DIRECT EXAMINATION 


BY MR. SHORTER: 
Q. Could we have your full name? A. Donald F. Bowman. 
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Q. Where do you live? A. 5311 Georgia Avenue. 

Q. How long have you lived there? A. About five years off : 
on. 

Q. What other places have you lived in the District of Columbia 
within the past couple of years? A. 3500 14th Street, 3800 14th 
Street. 

Q. What is your present age? A. 25. | 

Q. Who do you live with at 5311 Georgia Avenue? A. My soe. 


Q. What is her name? A. Barbara Letterman. 
* OK 


| 

| 

[323] Q. I referred to it as an apartment, but is it an apart. 

ment or a home or a room? A. It is an apartment over the top | | 

of their shop. | 

Q. On top of their shop? A. Yes. 

Q. Whose shop is it? A. My brother-in-law's. | 

| 

[324] Q. Are you presently employed? A. Yes. 

Q. Where? A. At the Casbah at 12th and U Streets, Nord 

west, between 13th and 12th. 

Q. What do you do there? A. Iam an entertainer. 

Q. Are you a singer, dancer, or what? A. A dancer. 

* ! 

[827] Q. Did there come a time, sir, that you became ery 


ed with a person named or known to you as Willie? A. Yes. 
* KOK 


[828] @. Do you know what his true and correct name is? i 
Willie Banks. William or Willie Banks. | 

Q. Do you know that his name his Henry C. Banks? A. I just 
found that out, too. 

Q. When did you first become acquainted with the person known 
to you as Willie? A. At 14th and U Streets, Northwest. ! 

Q. The question is, when did you first become acquainted? A. 
When they told me about what happened to all these people. ! 

Q. No, what I want to know is when did you first meet willie? 


A. During the time I was living at 3500 14th Street. 
* ke & 
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[332] ©. If I tell you that Mr. Tinker was arrested in this case 
on February 7, 1966, when was it that you knew Mr. Banks? A. 
That was month before. 

Q. When we are speaking about September in some given year, 
would that September — A. It must have been 1965 then. 

Q. Was it '65? A. Yes. 

Q. Where were you when you first saw Mr. Banks, this person 


you know as Willie? Where were you the first time you him? [333] 
A. 14th and U Streets. 

Q. Was it daytime or nightime? A. It was night. 

Q. Where on the street were you? A. We were ina restaurant, 


a carry-out shop. 

Q. On what street was the carry-out shop? A. Between 13th 
and 14th and U. 

* * 

Q. Iam speaking about the time you were in there or you were 
there and you say you first met Mr. Banks. Do you [334] know who 
was operating the place at the time? A. It was an Italian fellow. I 
think his name was Jimmy. That is what they called him. 

Q. Where were you in relation to this place, this restaurant as 
you refer to it? Where were you when you first saw Mr. Banks? 
A. We were at the record player. 

Q. Who was'at the record player? A. Some friends of mine. 

Q. Who was in the place at that time who you knew? A. A lot 
of people were there because I was going there at that time. 

Q. Give me'the names of some of them that you know who 
were there at the time you first met Willie. A. A friend of mine 
named Isaac Robinson. That is one. Jerome — there is a whoie 
bunch of us. 

* Kx 

[335] Q. You say you were at the record player. A. Yes. 

Q. Did something happen in relation to this person Willie? A. 
Yes. 

Q. What happened? A. We were all standing at the record 
player. He came in. 
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[3836] ©. He came in? A. Yes. I didn't see him when he 
came in. 

Q. But you were aware that he was there? A. Yes. 

Q. Did someone call him to your attention or what attracted 
your attention to him? A. He walked over to the record player 
and put in some money to play a record. We were what you call 

- cruising him. 

Q. What does that have reference to when you say "we were 

cruising"? Let me ask you this. What thing or matter did you have 


in common with these other persons that you have named? A. They 


were gay friends of mine. | 
Q. When you use the word gay, do you refer to — A. In other : 
| 
| 


words, homosexuals. 
Q. They were all homosexuals? A. Yes. 
Q. How about yourself? A. Yes. 
Q. When you say you saw Mr. Banks and something about cruis-' 
ing, does that mean you might have had some interest inhim? A. | 
Yes. | 
Because you are homosexual? A. [337] Yes. | 
And because he appeared to you to be a man, is that it? A. 


So what took place? A. We were talking and things like 


Who talked? A. All of us were talking to him. 

Let me ask you this. Before you saw Mr. Banks on this 
occasion, had you ever, to your knowledge, seen him before? A. 
No, not before. 

Q. Was there a time, sir, when Mr. Banks was introduced to 
you or you met him or you saw him in the company of Detective 
Sergeant Paul, the gentleman sitting next to him? A. No. 

Q. Iam going to ask you to recall specifically the neighbor- 
hood of the Woodner Hotel which I believe is located on upper or 
mid 16th Street. Was there a time, sir, that you met with Mr. Paul, 
according to some prearrangement and some understanding with 
him, at which time he introduced you to Mr. Banks? A. No. 

Q. Did that ever happen? [338] A. No. 


JA 62 


Q. You said that you recognized Mr. Paul? A. Yes. 

Q. When, where, and under what circumstances have you seen 
him before, if you are able to tell us? 

[340] ©. So then you are telling us something that took place 
after February of 1966? A. Yes. 

Q. Had you ever met or seen Mr. Paul, this gentleman sitting 
here in the front row with the eyeglasses on, before you met Mr. 
Banks? A. No. 

Q. Are you sure? A. Iam positive. 

Q. How about the other gentleman sitting in the front row who 
I think is Mr. Norman? A. I saw him in the room yesterday. 

Q. Had you ever seen him before? A. Never. 

[341] Q. Had you ever seen him with Mr. Paul? A. Never. 

Q. Had you ever seen him with Mr. Banks? A. I seen him 
in court. 

Q. Iam not speaking about since this case began. I am speak- 
ing about before that. A. Never. 

Q. Was there ever a time that you served or utilized or was 


employed or made an agreement or contract or reached an under- 


standing with any member of the Narcotics Squad to act, serve, work 
or be employed as a so-called special employee, informer, inform- 
ant? A. No. 

Q. Calling your attention specifically to September, October, 
November and December of 1965, and also January and February of 
1966, were you ever so engaged, sir? A. No. 

Q. Never? A. Never. 

Q. How is that? A. No. 

Q. Do you have any reservation about that or any question in 
your mind about what my question was? [342] A. No, but I thought 
you meant like the things that I did with them. 

Q. What I am asking you is were you ever used or agreed to be 
used or act or serve, become employed, or maybe not employment, 
but work for, served with or act as a special employee, an informer, 
a stool pidgeon, a snitcher? You know what I am speaking about? 
A. Yes, I know what you are talking about. No. 

Q. So then you didn't meet Mr. Banks through Mr. Paul? A. 
No. 
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Q. He had nothing to do with it so far as you now? A. No. 

Q. Is that right? A. As far as I know, he didn't. 

Q. When you saw Mr. Banks for the first time, what did you 
know about him when you first saw him? What if anything did you 
know about him? Not what he might have said, but did you know any’ 
thing about him when you first saw him in this restaurant? A. No.| 

Q. How long did Mr. Banks stay in your company on the day ! 
that you first met him? A. About until after 2:00, about 2:00 | 
o'clock. | 

[343] Q. Fix the time that you first met him? A. It was 
around about I'd say 11:00 or so because we went to several bars 
after that. 

* KK 

Q. Did you see him any more that night? [344] A. We saw 
him down at Cecilia's. 

Q. When you met Mr. Banks then, you were living with Alvin 
Hylton, is that right? A. Yes. 

Q. Had you and Alvin Hylton had any falling out at the time 
that you met Mr. Banks? A. No. 

Q. What was the nature and status of your relationship? A. 
Roommate, 

Q. Was it a friendly relationship? A. Yes. 

Q. Iam not speaking about anything that might have happened | 
later. But strictly at the time that you met Mr. Banks you were 
friendly. Is that correct? A. Yes. 

Q. Did you ever report to Mr. DePaul — of course you said 
you didn't know him, but I want to ask you this question. Did you 
ever report to Mr. DePaul or to any person in the Narcotics Squad 
of the Metropolitan Police Department, before you met Mr. Banks, 
that you were angry at Mr. Hylton? A. No. 

THE COURT: I think you had better use the correct name. it 
is Sergeant Paul, not DePaul. | 

[345] BY MR. SHORTER: | 

Q. Sergeant Paul. A. No. | 

Q. All the questions I have asked you about, where'l might | 
| 


have erroneously used the designation DePaul for Mr. Paul, they 
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refer entirely to this gentleman sitting here with the eyeglasses 

on who is Sergeant David Paul of the Metropolitan Police Depart- 
ment Narcotics Squad. I don't know whether you were misled, but 
you might have been misled because I referred to the person as De- 
Paul. 

Have you ever met him before you met Mr. Banks? A. No. 

Q. Did you ever tell him, sir, that you were angry at Mr. Hyl- 
ton? A. No. 

* KOK 

[352] Q. How did it happen that Mr. Banks left 14th and U and 
went with you and your friends? A. We asked him to. 

Q. How was that? A. To hang out with us. 

Q. Had he shown any interest in associating with you at that 
time? A. Yes. 

Q. Had this group of persons who you mentioned who were 
there on 14th Street and who left with Mr. Banks, had [353] the 
group of you been together for some while since that evening? A. 
Yes. 

Q. So you were all ina group? A. Yes. 

Q. And when you left, Mr. Banks joined the group? A. Yes. 

Q. How long did he stay with you or in your company on that 
particular evening? A. Until the bars closed. 

Q. What time would that have been? A. After 2:00. 

Q. Then what happened? A. When the bars closed he had 
dropped us all off where we lived. 

Q. He dropped everybody off where they lived? A. Yes. 

Q. Did you see him any more that evening? A. No. 

Q. Had you made any arrangements with him to see him? A. 
No. I gave him my telephone number and name. 

Q. You gave him your phone number and name? A. Yes. 


Q. [354} When, if you recall, was the next time you saw Mr. 
Banks? How many days or weeks or months was it after this first 
time? A. We were coming out of the apartment on 14th Street. 

Q. I want to know how long it was. A. The next time I would 
say was about three days later, about three or four days. 
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Q. Where did you see him? A. We were going down on 14th 
Street. 
* Ok Ok 


[356] Q. Where did you next see him? A. At 3800 14th Street. | 

[857] ©. How did it come about that he came there? A. He just 
came by, stopped by. | 

* kK | 

[358] Q. Was there more than one period in your life when you 
were associated with Mr. Banks or was there just one period that | 
- you knew him and were associated with him and that was it? Do you | 
understand my question? You became acquainted with Mr. Banks. 
This was the first time youbecame acquainted with him? A. Yes. 

Q. This acquaintanceship broke off, did it not? A. Yes. 

Q. It ended. A. Yes. 

Q. Has there been some second time that you and he have 
been acquainted? [359] Has there been a second time that you and 
he have had some sort of friendly relation from the first time? A. 
A. No. 

Q. So we are speaking about just one period of your life? A. 
Yes. 

* KK 

[361] Q. You told us that it was very shortly after you met 
Mr, Banks that you moved from 3500 14th to 3800 14th Street. What — 
was the reason for your moving at that time? A. At the time Mr. 
Hylton and some friends of his had stolen some checks from the 
Government and I told them that I didn't want to have anything to 
do with it and I moved. 

Q. Did you and Mr. Hylton at that time continue to be friendly 
or were you not friendly? A. We were still friendly. 

Q. Did you have any interest or desire in doing anything to 
hurt Mr. Hylton at that time? A. No. 

Q. Was your living with Mr. Hylton in a homosexual relation- 
ship or was it— A. Yes. 

Q. That was the character of your relationship? A. Yes. 

Q. Did you at any time ever call any Narcotics Squad officer 
and complain that Mr. Hylton was selling drugs? A. No. 
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G. Was Mr. Hylton selling drugs? 
* KOK 
[362] Q. When you moved away from Mr. Hylton and went to 
3800 14th Street and began to live with Mr. Robinson, was that or 
was it not in a homosexual relationship? A. Yes. 
Q. Itwas? A. Yes. 
Q. You say that there was some time after you moved there 
that Mr. Banks came by. Is that correct? A. Yes. 
Q. How soon was that after you moved? [363] A. I'd say 
about a week. 
Q. How did it happen that he came to your apartment? A. He 
called me. 
Q. Had you previously given him the number? A. Yes. 
Q. Did he come by? A. Yes he did. 
Who was present when he came by? A. Isaac Robinson. 
. Anyone else? A. No, not when he first stopped by. 
Did other people come? A. They came in later. 
. What other people? A. Some girls that lived upstairs. 
. Anyone else? A. No. 
. What took place while the group of you were there? A. We 


were all drinking and he asked us did we know where to get some — 


I will say marijuana, but he used the word pot. 
Q. Who said this? A. Mr. Banks. 
{364} Q. What happened? A. I told him yes. 
Did you know where to get some? A. Yes I did. 
Did you have some marijuana on hand at that time? A. No. 
What did you do? A. I went and got it. 
Who gave you the money? A. He did. 
. Heis who? A. Mr. Banks. 
. How much money did he give you? A. $5.00. 
How much marijuana did you buy? A. A $5.00 bag. 
Had you, prior to that time, used marijuana? A. Yes. 
Many times or a few times? A. Many. 
To your knowledge, did Mr. Robinson use marijuana at that 
time? A. Yes. 
[365] Q. And how long had it been that you had known or was 
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| 
it since you first met Mr. Banks to this time that you are telling us | 


about? A. I would say about half a month. 


| 
* Ok Ok | 
| 


[867] @. You went out someplace and bought some marijuana? | 
A. Yes. | 

Q. How much did you buy? A. A $5.00 bag. 

Q. How is that? A. A $5.00 bag. 

Q. In what form is this marijuana? A. It is like tobacco. 

Q. In loose form? A. Yes. 

Q. How do you use marijuana? A. You smoke it. 

[368] Q. Is that the only thing you can do with it? A. That is | 
the only thing you can do with it. | 

Q. You don't chew it or inhale it or inject it in your arm? A. | 
No. | 


| 

| 

Q. How is it smoked? A. You roll it in cigarette paper and | 
light it and smoke it. 
| 

| 

| 

| 


Q. When you came back with a $5.00 bag of marijuana how 
many people were present? A. Isaac Robinson and myself and 
two of the girls. 

Q. How about Mr. Banks? A. He was there too. 

Q. What was done with this marijuana? A. It was rolled and 
we started smoking. 

Q. Who rolled it? A. We all rolled but he didn't roll. 

Q. He didn't roll? A. No. 

Q. What did you use to roll it? A. Cigarette paper and you 
use your two fingers and roll them. 

Q. How many cigarettes did this $5.00 bag make? [369] A. 
You don't really know. 

Q. Some bags are heavy and some are light. Is that what you 
are saying? A. Yes. | 

Q. Who did you see using this marijuana on this occasion? A.) 
All of us were smoking, Mr. Banks, the two girls, Isaac Robinson 
and myself. 

Q. You said Mr. Banks was smoking? A. Yes. 


Q. Are you sure of that? A. Iam positive. 
** * 
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{370} Q. What did Mr. Banks do at this session? A. Just 
smoked and drink. 

Q. What did you see him smoking? A. Marijuana. 

@. How do you know it was marijuana? A. Because I bought 
it and I was smoking it. 

Q. Where did he get what it was that he was smoking from? 

A. He got it from us. 

Q. Who gave it to him? A. You know, we just rolled it up and 
handed it to him. 

Q. What did you see him doing with this marijuana? A. Smok- 
ing it. 

Q. Is there any question in your mind that he was smoking it? 
A. No, he was smoking it. He actually smoked it. 

Q. What happened to it as he was smoking? A. He was getting 
high. 

Q. No. I mean what happened to what he had when he was, 2s 
you say, smoking it? What did you see happen to the cigarette? 
[371] A. When it gets down to a little bit you put it into a cigarette 
and you smoke the rest of it. 

Q. Did you see it go down? A. Go down. You pass it around 
until it gets down and whoever has it last you put the last of it ina 
cigarette or throw it away. 

@. How many times did you see him smoking marijuana on this 
occasion? A. I couldn't count how many times. It was just like in 
a party smoking. 

Q. Were there other times if at all that you ever saw Mr. Banks 
smoking marijuana cigarettes? A. In the car. One time we went 
to the zoo, stuff like that. 

Q. Who went to the zoo? A. Joyce Hylton, Alvin Hylton, Mr. 
Banks and myself. 

Q. Did Mr. Banks smoke any marijuana on that occasion? A. 
Yes, in the car. 


Q. How many times all together did you see Mr. Banks during 
this period that you were associated with him? A. I couldn't say 


how many times. It is just like when you smoke. 


JA 69 


Q. No. The question is how many times did you see or [372] 
were you in Mr. Banks' company. How many days did you see him 
during this period that you were associated with him? A. I saw him | 
like practically every day except like on Sundays and something like | 


that, like every day, or like three days in a week or four days ina 


week, 

Q. Did you also see him at the same time of day or different 
times? A. Like on Saturday we saw him in the daytime and then 
like on weekdays we saw him about 6:00 o'clock or 7:00. 

Q. What did Mr. Banks represent to you was his line of work 
or his normal engagements? A. He told us he was a student. 

@. Where? A. At Howard University. 

Q. Did he have books and things like that? A. Yes. 

Q. You saw him with books? A. We saw him with books. 

Q. Did you during that time you associated with him for this 
period, and that is before the arrest of Mr. Tinker, know that he 
was a police officer? A. No. 


Q. You have told us that there were times that you saw [373] 
Mr. Banks smoking marijuana? A. Yes. 

Q. Did you ever on any other occasion see him using any other 
drugs? A. Cocaine. 

Q. When was that? A. We were over in Northeast at a friend 
of ours and we had some rum and coke, Coca-Cola and coke. I mean ' 
cocaine. 

Q. You had some rum. Is that an alcohol? A. Yes. 

Q. And some Coca-Cola, soft drink? A. Yes. 

Q. And what else? A. Cocaine. 

Q. What took place at that time? A. He wanted to try it. He 
said he never tried it and he said he wanted to try. So he just tried. | 

Q. Who gave him this cocaine? A. We had bought it down town. | 

Q. Who bought it? A. Alvin. : 

Q. And how many of you were together on this occasion? Name 
the people if you can. [374] A. Jimmy Campbell, Alvin Hylton and | 
some kids that were already there. I don't really know their names. | 
And Mr. Banks was there. 
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Q. Where had you all been before you went to this place in 
Northeast? A. Down town riding around. 

Q. Was this daytime or nightime? A. At night. 

Q. How long had you known Mr. Banks at this time? A. About 
months and months. 

Q. How is that? A. I'd say four months afterward. 

Q. You hadi met him four months before this? A. In other 
words, this was after four months since I had met him. 

Q. What happened out at this person's house? A. We just put 
out our thumbs like this and we put it on our thumb. 

Q. What did you put on your thumb? A. The cocaine. 

Q. Where did this cocaine come from? A. Down town. 

Q. Who bought it? [375] A. He paid the money for it and Mr. 
Hylton bought it. 

Q. You say he. Who are you speaking of? A. Mr. Banks. 

Q. He gave Mr. Hylton the money to get it? A. Yes, the 
money to get it.. This is on 14th and U, in other words, up and down 
the neighborhood. We were waiting in the car. 

Q. Hylton came back to the car? A. Yes. 

Q. And you went to this place? A. We went to Northeast. 

Q. What did you see Mr. Banks do? A. Just like everybody 
else. 

Q. Idon't want you to compare. I want you to tell me what he 
did if you know. A. We were all sitting around drinking and the kid 
poured the thing out of the bag. 

Q. Who did? A. I think it was Jimmy Campbell. He poured 
it out of the bag. You take a little thing and put some of it on your 


finger, your thumb, and you put it against your nose and you inhale 


it through your nose. 

Q. What did you see Mr. Banks do? [376] A. He tried it. It 
was the first time he tried it because he said it was his first time. 

Q. You are skipping over it. Tell us exactly what you saw. A. 
When Jimmy Campbell put it on his thumb he put it in his nose. 

Q. How much of this did you see? A. We were all in the same 
living room. I saw it all. 

Q. Did you use any of it? A. Yes, I did. 
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Q. Was it cocaine? A. Yes it was. 

Q. Had you ever used cocaine before this? A. Yes I had. 

Q. Did you get from this cocaine the same sensation you had 
gotten on other occasions? A. It is a different kind of thing. 

Q. What Iam asking you is are you able to say it was cocaine? 
A. Yes, it was cocaine. | 

Q. You say that you saw Mr. Banks practically every day, ace 
or four times a week? A. Yes. 

[377] Q. Where would you see him? A. I saw him at my | 
apartment. I mean at my roommate's apartment. | 

Q. What other places would you see him? A. That is just about 

| 


it or when I moved to my sister's he used to come up there too. 

Q. Where were the various places that you would go when you | 
were in each other's company? A. We go to Bob-Inn's. We would 
go to Jazzland. We would go downtown to Cecelia's or a lot of places 
on 14th Street. 

Q. It would always be two of you together or would there be 
other people? A. Sometimes there were other people and sometimes 
just the twc of us. | 

Q. What other people would be in your company? A. Like Isaac 
and a few girls or somebody from downtown. : 

Q. Could you tell us their names? A. I don't know everybody’ 8 
name. | 

Q. Just the names of the people you know. A. Isaac Robinson | 
for one and sometimes Alvin Hylton or a girl named Elicia, a girl 
named Sharon. I don't know everybody. 

[378] @Q. It would be different people at different times? A. | 
Yes. 

Q. When you would go downtown, what are the various things 
that you would do? A. Like go to bars and drink and then sometimes 
we would get drugs. 

Q. How often would you get drugs? A. A lot of times. | 

Q. In a given week, let's say. In a week you would see him three 
to four times as you testified. How many times during that week 


would drugs be obtained? A. I don't remember it, like, you know = 
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Q. You wouldn't get drugs every time you were together? A. 
No. 

* OK * 

{380} @. When you and Mr. Banks would be together, tell me 
how it would happen that you would go out and there would be other 
people in your company. Was this a matter of something that you 
planned or tell us how this came about. A. No, like somebody might 
stop by. Like every night we were ready to go out, you know. Like 
we would just go by this house or they would come over sometimes 
and we would just all get in the car and go out. 

Q. Would Mr. Banks know a place or where to locate you or 
where to locate the rest of you? A. He knew where to locate me 
because I was living there. 

Q. Was he mostly in your company when he was going [381] 
around? A. At first he was but then he stopped hanging around with 
me for a while. 

Q. Who did he begin to associate with? A. He was with Mr. 
Hylton and some short doeskinned boy that used to be on 14th Street. 

Q. There was a time during this period that he was not in your 
company? A. Yes. - 

Q. Then for some of this period he was with other people, is 
that right? A. Yes. 

Q. When he was in your company you named some of the places 
that you would go., What would you do in these bars? A. Just drink. 

Q. At whose expense? A. His. 

Q. What else would you do? A. That is all. 

Q. Did Mr. Banks drink? A. Yes. 

Q. How often? A. Every time we went out. 

{382} Q. How much would he drink? A. About two drinks or 
three. It depends on how long we were there. 

Q. Did you ever see him become affected by anything he had to 
drink? A. Not really. 

Q. Had you ever seen him drink more than two or three drinks? 
A. Yes. 

Q. On how many occasions? A. On lots of times. 

Q. Would this be in bars or other places? A. In bars and then 
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at my place or whoever's house we visited. 
Q. How many times did Mr. Banks ever buy marijuana when 
he was in your company? A. I can't even say, many times. 
Q. Thatdoesn't really give us any idea. A. I wouldn't be able 
to count the times. 
Q. Was it more than five? A. More than five times, more than| 
ten times, but you can't count. You don't think of it. 
Q. Was it as high as 20 or 30 times? [383] A. I guess so. | 
THE COURT: Don't guess, Mr. Witness. Just what you know. | 
THE WITNESS: Lots of times but I don't know how many times. 
I will say over 30 times. : | 
BY MR. SHORTER: | 
| 
| 


Q. As you think about it, how many times was it? A. I would 
say over 30 times. 

Q. And on how many occasions did you ever see him using mari- 
juana? A. I couldn't say. | 

Q. Was it more than once? A. Yes. : 

Q. More than five times? A. Yes. | 

Q. More than ten times? A. I guess I would say over ten times. 

Q. Name the various places where you saw him using mari- | 
juana. A. In the car sometimes, at the apartment. | 

Q. Whose apartment? A. My apartment or Jimmy seeestas 
apartment. : 

Q. Any other places? [384] A. No. | 

Q. And whose car was it? A. His car. : 

Q. Who purchased this marijuana? A. Sometimes somebody 
who would be in the car will do it. Ihave done it several times. 

Q. You purchased marijuana, sir? A. Yes. 

Q. With whose money? A. With his and whoever else was in 
the car that was putting in with him. 

Q. Was this marijuana that was purchased given to Mr. Banks? 
A. Some of it was given to Mr. Banks. 

Q. What did you see him do with it? A. When we go some- 
place he would, you know, like use it, but you don't notice nothing, 
but sometimes when he was with us he used it. 

Q. Did you ever use any of it? A. Not heroin. 


. We are speaking about marijuana. A. Oh yes. 
Did you ever purchase any marijuana? [385] A. Yes. 
What what money? A. With the money that Mr. Banks gave 


Q. What would happen to the marijuana? A. We smoked it. 

Q. Who smoked it? A. All the kids in the place. 

Q. Tell us who they were? A. Isaac Robinson, Mr. Banks and 
two girls and myself. 

Q. Are you talking about this first time? A. Yes. 

Q. Were there any other times that Mr. Banks gave you money? 
A. Yes, we went in the car and we smoked. I don't remember every- 
body in the car. We smoked then. We smoked in the zoo. We 
smoked 2 lot of places. 

* OK 

[387] Q. What happened to the marijuana that was purchased 
in his presence? A. We smoked it. 

Q. How many times would he participate? A. Several times. 

THE COURT: I think we have been over this several times, Mr. 
Shorter. Once ought to be enough. 

MR, SHORTER: Yes, sir. 

BY MR. SHORTER: 

@. How many times, if you can remember, did you see Mr. 
Banks using a drug other than marijuana? A. I would say about 
three times. 

MR. PALMER: What was that? Three times? 

THE WITNESS: Yes, three. 

BY MR. SHORTER: 
Q. What drug did you ever see him use? A. Just cocaine. 
* Ke * 

{388} Q. How many times have you been present when Mr. 
Banks furnished money to someone either you or someone else — 
A. Several times. 

Q. Wait a minute now. — to purchase narcotics? A. Several 
times. 

Q. Iam not referring to marijuana because you have told us 
about that. How many times can you definitely remember Mr. Banks 
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furnishing money for some narcotics? A. Several times. 


Q. Did he ever give you any money to buy narcotics? A. Yes. 

Q. Did you ever buy any heroin or cocaine with money given to 
you by Mr. Banks? A. Yes. ! 

Q. In what capacity did you do this with the money that Mr. 
Banks had given you? A. We would just buy it and a lot of other 
people in the car. In other words there are people in the car and 
Mr. [389] Banks would give, you know, we all put in. In other words, 
we put in to get something and then when you get it everybody goes : 
to a house or apartment or something like that. | 

Q. Did Mr. Banks ever give you money to buy narcotics when | 
nobody else's money was involved, not even your own money? A. 
No. \ 

Q. Then what you are saying is that the occasions that you 
bought narcotics with any money that Mr. Banks gave you, then 
somebody else's money was also involved? A. Yes. 

Q. Whose money? A. Well, whoever is in the car. I don't re 
member everybody's name because he would be with a lot of kids | 
from downtown on 14th Street and they would be in the car. 

Q. You keep referring to the car. Is this the same car? A. 
Mr. Banks' car. 

Q. Have you ever, while you were with Mr. Banks and in Mr. 
Banks' company, purchased any cocaine? A. No sir. 

THE COURT: This is repetitious. 

MR, SHORTER: Cocaine? 

[390] THE COURT: He said he bought narcotics, both cocaine | 
and heroin with Banks' money. I think we are going over and over 
this testimony. 

MR. SHORTER: Yes, sir. I will try not to do that, sir. 

BY MR. SHORTER: 

Q. Calling your attention, sir, to Mr. Tinker's place on 7th 
Street that you told us you went into with Mr. Banks shortly after 
you met him, from this time that you are telling us about when you | 
first met him, down to the time that you heard about Mr. Tinker's | 
arrest in this case, how often did you go into Mr. Tinker's place on 
7th Street? A. We went there one time. 
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Q. When was that? A. This was like — I don't remember. I 
guess the first of the opening. I mean with him. 

Q. Iam speaking about Mr. Banks. A. We went in there and like 
the girls that is usually there, they weren't there, so we went around 


the corner to Cecelia's. 
KOK 


[391] ©. How many times were you ever in Cecelia's Restaurant 
that you saw Mr. Tinker and you were with Mr. Banks and Mr. Banks 
was present? A. I see Mr. Tinker there a lot of times. 

Q. My question is how many times did you see Mr. Tinker [392] 
in Cecelia's when you were with Mr. Banks? A. I wouldn't remember 
that. 

Q. So that would be a number of times also? A. Yes. 

Q. Was there ever a time or did it ever happen, sir, that you 
were with Mr. Banks in Mr. Tinker's club, especially calling attention 
to the day of January 13, 1966, going into the 14th, that night, sir, that 
you were in Mr. Tinker's club and some narcotics were purchased? 
A, No. 

Q. Let me ask you this. Did you ever purchase narcotics in Mr. 
Tinker's club? A. The only time we were there is the time we went 
in there and nobody was there. As a matter of fact it was early any- 
way and we went around to Cecelia's. We never bought anything in 
there at all. 

Q. Were you present on an occasion with Mr. Banks when Mr. 
Banks gave you $20, a $20 bill, and you went to Mr. Tinker and pur- 
chased six capsules of cocaine? A. No. 

Q. Receiving these drugs from Mr. Tinker and taking them 
back and giving them to Mr. Banks? A. No. The largest he has 
ever gave me was like a $10 [393] or something like that. 

Q. Did he ever give you a $10 bill? A. Yes. 

Q. Did he give you a $10 bill or two $10 bills to buy cocaine 
from Mr. Tinker? A. No. 

Q. Did you ever use any money that this man gave to you to 
purchase cocaine from Mr. Tinker? A. No, to my knowledge. I 
didn't know Mr. Tinker was doing anything like that. 

Q. Was there a time or did it happen, sir, that you and Mr. 
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Banks were in Cecelia's Restaurant in the latter part of January, 
specifically the 28th of January and going into the 28th, that is Fri- | 
day midnight of the 27th going into the 28th, when you and Mr. Banks | 


were sitting at a table near the bar and you went to Mr. Tinker with , 


a $20 bill given to you by Mr. Banks and purchased four capsules of | 
cocaine? A. No. 


* Kk 
[394] CROSS EXAMINATION 
BY MR, PALMER: 
* Ok Ok 

[410] A. When I started going with Mr. Banks, when they started 
going places, this was not even going regular. Like I usually go 
someplace every day or something like that. We would be on 14th 
Street, something like that, up 14th and the bars. Sometimes I didn't 
even go in at all. | 


The reason why I happened to go in to the thing at this time is 
because I wanted to go down there and look for some girlfriends be- | 
cause he was telling me that he wanted to meet some girls. At other: 
times he never mentioned this. 


* KOK 


[412] A. No. What Iam trying to tell you is that during the time 
that Mr. Banks and all of us — I was going to Mr. Tinker's regu- 
larly but then when I met him we were going to other places, you 
know, like all other bars and everything else. After he meta girl | 
named Sharon that lived upstairs I told him — he wanted to go with | 
her and I said that I know where she hangs out. So I took him down | 
to Mr, Tinker's. She wasn't there so we went around to Cecelia's. | 
Q. That was the first night you ever met him? A. That was the 


first night I ever went in there with him. 
Q. But after that — A. After that we went to other places and | 


all this and then one night he said "Let's go again." 
* KK 


November 16, 1967 
* KK 


[452] THE COURT: You may proceed. 
* OK 
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[457] THE COURT: There is one other problem. I don't know 
whether there is any significance to it, but I think it is always bet- 
ter when you have time to take these matters up and explore them 
particularly out of the presence of the jury and explore them when 
you gentlemen don't have to come to the bench where the space is 


limited. 

The defendant's theory of the case, as I understand [458] it, is 
that the so-called buy is a frame-up. It never happened, and that 
the Government witness, in order to cover up for the profligate life 
he was living, has framed this defendant. Is that correct? 

MR. SHORTER: Yes, sir. 


* OK OX 


[459] DONALD BOWMAN 


the witness on the stand at time of recess, resumed the stand and 
testified further as follows: 


CROSS EXAMINATION (Resumed) 


BY MR. PALMER: 

[465] Q. After the defendant was arrested in this case, you 
Jearned when he'was arrested, that is, Tinker. Is that right? A. 
Yes. 

* kK 

[466] Q. And after this came out, did the defendant come over 
to you and approach you in a fatherly fashion and ask you, "Son, what's 
this about?" A. Yes, he did. Iwas on North Capitol Street with a 
friend of mine who played in the band, and he happened to see me in 
the car because he had this red Cadillac. He saw me as we were 
riding by. He blew his horn. We pulled over and he asked me about 
that and I told him I had been looking for him. 

Q. You were looking for him? [467] A. Yes. 

Q. And he wasn't mad at you at all? A. No, he was not. 

Q. This was about June or July of '66 that he came over and 
saw you. Is that right? A. Yes. Iam not quite sure. 

Q. Didn't you call up Sgt. Paul right after that and tell him that 
Mr. Tinker had threatened to kill you? A. No I did not. I called him 
to ask him — I'don't know who it was on the phone. I called to ask 


| 
| 
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him or anybody on the phone why I was involved with this thing and ! 
they told me to come down and the reason I didn't go down was that'I 
knew I had been with Mr. Banks and they might have something on | 
me. 
Q. And you said to them that he threatened to kill you and he 
said why and you showed him the indictment and you said your name : 
was on it. A. I did not. 


Q. You never said that to Sgt. Paul? A. No. 
* kK 


[488] Q. The next question along these lines, Mr. Bowman, is 
this. Do you recall a day or two after January 13, 1966, that would, 
be the 14th or 15th, speaking on the phone to Detective Sgt. Paul 
wherein you stated to him words to the following effect? 

You said that you had made a purchase from the defendant, Tin- 
ker, that the buy went down at Kelly's that you made it but that Wil- 
lie Banks was in the position to see it go down and that you passed | 
the stuff to Banks. | 

Did you make that statement tohim? A. I did not. 

[489] Q. Let me ask youifyou made this statementat that time. 

MR. SHORTER: Your Honor, could we have counsel identify 
what he is reading from? 

MR. PALMER: These are my notes, Your Honor. These 
are notes based on — 

MR. SHORTER: Your notes. That is perfectly all right. 

BY MR. PALMER: 

Q. At that time you were asked by Paul whether you can cut 
Willie into a direct buy and you said that you don't know but that you 
would try but that Tinker was pretty "hep" and it would be difficult 
to do it. 

Do you remember making that statement? A. No, Ido not. 

Q. A day or two after the January 28th day, do you remember 
speaking on the phone to Detective Paul and stating to him that there 
was a buy, a second buy, from Jack Tinker and this one went down at 
Cecelia's and that it was again a buy by yourself, not by Banks, and 
that you told him to forget a direct sale to Banks. You didn't think | 


| 
| 
\ 
| 
| 
i 
t 
t 
\ 
\ 
i 
| 


it could be done. A. No, no. | 
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Q. Are you sure? A. Iam positive. 

[490] @. You never made these statements? A. Never, never. 
I only talked to him one time. 

Q. Do you stick to your testimony that the first time you saw 


Sgt. Paul in this world was after the close of this case in the Court 


of General Sessions? A. Yes. 

Q@. And Detective Norman, the blond fellow that was sitting out 
there, you first saw him in the courtroom? A. I saw him in the 
room over there, the witness room. 

Q. Do you remember Detective Norman who was sitting here 
who just went out a few minutes ago? The first time you saw him 
was when you came into the courthouse? A. Yes. 

Q. You had never seen him before? A. Never. 


* OK OK 


REDIRECT EXAMINATION 


BY MR. SHORTER: 
KOK 
[491] Q. Have you been threatened by anyone to give any testi- 
mony in this case? A. No. 
* KOK 
Q. Has Jack Tinker, the defendant, Amos Tinker, ever sold you 
any cocaine? A. Never. 


* KOK 


[492] AMOS S. TINKER 


was called as a witness and, after being first duly sworn, was ex- 
amined and testified as follows: 


DIRECT EXAMINATION 


BY MR. SHORTER: 
Q. What is your full name? A. Amos Steve Tinker. 
Q. Do you have a nickname? A. Yes, sir, Ido. 
Q. Tell us what itis. A. Jack. 
* * * 
[493] Q. What is your present employment? A. At the mo- 
ment? 


Q. Yes. A.| At the present, I haven't got any employment. 
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Q. What is the last employment that you had? A. The last 


employment I had was at Kelly's Lounge as an employment for my- | 


self. 

‘Q. When did you cease that employment or when did you stop 
working there or when was that terminated? A. That was termi- 
nated the 17th of January when they foreclosed on the building. 

Q. There was a foreclosure? A. Yes, there was. 

Q. Who did this? [494] A. I think Mr. Pollitt, the man 
who owned the building, foreclosed on it because the people who we 
were renting to wasn't turning the rent in and they put the padlock 
on the door. 

Q. Would that be the same thing as an eviction? A. And the 
same time the movers were supposed to come over. 

‘ @. Would that be the same thing as an eviction? A. Yes. 

Q. That was an eviction, not a foreclosure? A. Yes. 

Q. What was your connection at that particular premises at 
that particular time? A. The last time I was there? 

Q. Yes. A. Imet Mr. Isley at Green Acres. 


Q. Just tell me as of January 17 what was your capacity there? 


What were you to this particular premises? A. I was supposed to 
be a third party in the place if it was a success. 
* Kk 
[495] Q. No, the name of the business. A. Dominion Enter- 
prise. 
Q. What was the trade name? A. Kelly's Lounge. 
Q. What was the location of the business? A. The address? 
Q. Yes. A. 1855 7th Street, Northwest. 
* Kk 
[496] Q. As of January 1966, what was the status of the busi- 
ness, that is, Kelly's Lounge? I know you said something about 
there being an eviction on the 17th, but let us deal with the first 
three weeks of January 1966. What was the status of the business? 
A. I think the fellow who was in partnership who I was supposed to 
be in partnership with — 
Q. What is his name? A. We call him "Scrappy" Isley. 
Q. Isley? A. Yes. 
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Q. What was his interest in this business? A. This was his 
business and I was running it for him. 
* OK 


Q. He acquired it in the summer of '65? A. Yes. 
* OK OK 
{498} Q. Did you and he operate the business under whatever 
arrangements you might have had from then until the time that [499] 
the business closed, or did he leave the business before it closed? 
A. He was there with me until he found out that I could take care of 
the business. Then he left me to take it and run it the way I wanted 
to. 
* KOK 
Q. What if anything did Mr. Isley do after you began to run the 
business? Did he also stay there and run the business? A. Fora 
while he stayed’ with me until he was convinced that I could run the 
business. 
Q. Then what did he do? A. He had made an agreement with me 
that if the business was successful that he would make me a third 
partner of the business. Unbeknowing to me, he was negotiating with 


various jukebox men to borrow a certain amount of money to open 


up another business and he also had accumulated about * * * 
* eK 
[500] Q. Did there come a time when you were left there with 
the business yourself? A. Yes. 
Q. When was that? A. The week of about the 13th. He was in 
the process — 
MR. PALMER: The 13th of what? 
THE WITNESS: January 13. This Monday before this he was in 
the process of moving out all of his belongings. 
BY MR. SHORTER: 
Q. Let us get this date down, sir. You said something about 
the week of the 13th. 
* KOK 
[501] Q. How long had he left the business, sir, before there 
was this eviction? A. Really, he hadn't left. I hadn't taken over 
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completely. He was in the process of moving his personal belong- 
ings out. 

Q. When did he start moving his personal belongings out with 
reference to the time of the eviction? A. He had given us warning | 
that he was moving that Saturday, the week before, and he started | 
moving his belongings out that Monday. 

Q. Would that be Monday the 10th? A. Yes. 

Q. What staff was running the business, what people, person- 

‘nel, were running the business during this week of the 10th, or was 
the business open? A. The week of the 10th there was nobody there 
but Mr. Isley who was moving his stuff out. The young lady whose 


[502] name was Carol Parker who I was going to keep on as my bar-| 


Q. Just the three of you? A. Just the three of us was in the 
building at the time. 

Q. Was it a going business during this week of the 10th? A. 
We kept the front door downstairs open so the beer men and the 


| 
maid and myself were there. 


whiskey men could come in and I could advise them that we wasn't | 
purchasing any alcoholic beverages this week but we would be start- 
ing to that Monday, the following Monday, which would be the 17th. 
Q. Were customers coming in at that time during this week? 

A. He had personal friends come in and want to know what was hap-! 
pening, what was going on, why was the door locked upstairs. At the | 
time there wasn't any whiskey to be sold. We only had beer. And | 
we was practically just giving this away because it was too incon-_ 
venient for Mr. Isley to move it out of the beer case. | 
| 

| 


Q. Then was the stuff on hand, the stock, Mr. Isley's? A. All | 
the stock on hand in Kelly's Lounge was his. 
Q. What I am trying to find out was whether or not the business | 


was actually operating during this week of the [503] 10th of January. 
A. The front door was open. 

Q. You said the front door. Where is the front door? A. We 
have a door, front door, downstairs. When you come upstairs, we 
have another door that you can open to enter the lounge. 


Q. So there is an outside door downstairs. A. Yes. ; 
* * * 
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Q. You referred to the front door being open. Which of the two 
doors did you mean? A. The front door was open. We left that open 
[504] purposely to let our salesmen in. They would knock on the up- 
stairs door. We would open it to let them know that we wasn't buying 
anything for this week, that we would start buying the 17th which 
would be Monday. 

THE COURT: Mr. Shorter, do you want him to answer your 
question ? 

MR. SHORTER: I thought he had, Your Honor. 

THE COURT: It was about whether the door on the street or 
the door leading into the club was opened. 

THE WITNESS: The door on the street was opened. The door 
leading into the club was locked from the inside. 

BY MR. SHORTER: 

* OFX 

[506] Q. Calling your attention to the date of Wednesday, Janu- 
ary 12, 1966, and going into the morning of the 13th, where were you, 
if you know? A. Where was 1? 

Q. Yes. A. Iwas in the club that night. 

Q. Who else was in the club? A. Miss Parker was in the club. 


Mr. Isley was in the [507] club. We were in the club packing. There 
was one or two other friends of mine in the club at the bar drinking 


beer. 

Q. Do you know Donald Bowman? A. Certainly I know Donald 
Bowman. 

Q. How long have you known him? A. I imagine I have known 
him for about five or six years. 

Q. Did you see him on the night of the 12th or the early morning 
hours of the 13th of January 1966? A. No. He wasn't one of the 
people that came in that night. 

Q. Had he been a customer of the club? A. He had been com- 
ing to the club quite often, yes. He had been in there before def- 
initely. 

Q. Calling your attention to this gentleman sitting in the front 
row who has been identified as Mr. Henry Banks, in January of 1966 
did you know him, sir? A. Did I know him? No. 
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Q. Did you see him if you can recall during the month of Janu- 
ary 1966? A. No, Inever seen him before. 

Q. On January 12 or January 13, 1966, did you transfer or give 
away or sell to Mr. Banks or Mr. Bowman a quantity of cocaine ? 
[508] A. Mr. Bowman wouldn't have the nerve to come and ask me. 
Mr. Bowman wouldn't come to me and ask me this. 

Q. My question is, did you give, transfer or sell — A. No, I 
did not. 

Q. Calling your attention to the date of the 28th of January 1966, | 
do you know where you were on that particular day, on the early 
morning hours of the 28th, shortly after midnight, going into the 
28th? A. I don't know where Iwas. By date I can't say where I 
was. 

Q. Did you, on that date, wherever you might have been, sir, 
sell, transfer or give away to Mr. Bowman or Mr. Banks, four cap- 
sules of a cocaine mixture, sir? A. I haven't sold Mr. Banks, Mr. 
Bowman or anyone else any dope. 


* OK 


[517] CROSS EXAMINATION 


BY MR. PALMER: 
* KOK 


[527] Q. There came a time when you saw a copy of the indict- 
ment. Is that right? A. Yes. \ 


Q. And you saw Donald Bowman's name on it. A. Yes, I did. 

Q. As having sold you and some other fellow named Banks, 
drugs. A. Not selling Banks. Selling Donald Bowman drugs. 

Q. Right. When you saw that, didn't you get pretty mad at Bow- | 
man? A. I didn't get mad because I couldn't understand it. 

Q. You didn't understand it? A. I couldn't understand a man 
coming to my house who was a friend and his name being on an in- 
dictment. 

Q. Do you remember seeing him on the street in July of '66? 
A. On the street? 

Q. After you got a copy of the indictment in June or July. A. 
I remember seeing him in a car after I got the [528] indictment. 
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Q. Didn't you signal him to pull the car over? A. I didn't sig- 
nal him. He was with a friend of mine, also, who was named Paul 


Hawkins. Paul Hawkins was driving the car. I blew my horn at 
Paul. Paul waved his hand at me. At the same time, I looked in the 
back of the car and I recognized Donald Bowman. This is when I 
blew my horn again asking Paul to pull his car over. 

Q. And you were driving at that time? A. Yes. 

Q. Alone or with someone else? A. I was driving by myself. 

Q. At that time, didn't you threaten Bowman? A. I haven't 
threatened Donald Bowman at no time in my life. 


* OK Ok 


{530} HAYWOOD L. PARRY 


was called as a witness and, after being first duly sworn, was ex- 
amined and testified as follows: 


REBUTTAL DIRECT EXAMINATION 


BY MR. PALMER: 

Q. Will you state your full name, please? A. Haywood Lorenzo 
Parry. 

Q. By whom are you presently employed? A. I am presently 
employed with the President's Commission on Civil Disorder as an 
investigator. 

** 

[531] Q. Was there a period of time when you were employed 
with the Treasury Department Secret Service? A. Yes, there was. 

Q. What years and what capacity? A. From April 1964 to 1967 
as a criminal investigator for the U.S. Secret Service. 

Q. Directing your attention to November 17, 1965, did you have 
occasion to see one Donald Bowman? A. Yes, I did. 

* OK 

[532] ©. At the time, were you investigating a so-called check 
theft case? A. Yes, I was. 

Q. What was the nature of the theft? A. The nature of the theft 
consisted of 73 United States Treasurer's checks that were stolen 
from the Federal Trade Commission. 
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Q. In the course of that investigation, had the name Hylton come | 
up? A. Yes, it had. 

[533] Q. What was his full name? A. Alvin C. Hylton. 

Q. Where was he living at the time, to your knowledge? A. He | 
was living at 3500 14th Street, Northwest. 

Q. When Mr. Bowman came to your office, did you question him | 
concerning these Treasury Department checks? A. Yes, I did. 

Q. Had he indicated having seen them or not? A. Yes, he did. : 

Q. When and where and under what circumstances? A. Hylton | | 
stated that — | 
MR. SHORTER: Objection, Your Honor. | 

| 


THE WITNESS: Iam sorry. Bowman stated that during the 
middle part of September 1965 he was at Hylton's residence when 
two individuals appeared there, one in the name of Alex Peter Gann 
and the other one, Biggy Marshall, and that these two men had a pack- 
age full of Treasury checks that they wanted Hylton to help them take 
care of. 

THE COURT: Ladies and gentlemen, the Court wishes further 
to remind you of what the Court has previously said to you about this | 
line of interrogation. It is offered at this time solely for the purpose 
of impeaching the credibility of the witness, Bowman. | 

Let me read again to you what I previously read to [534] you and 
I want you to keep it in mind. The testimony of a witness, and that | 
is Bowman, may be discredited or impeached by showing that he has: 
previously made statements which are inconsistent with his present’ 


| 
testimony. | 

The prior statement is admitted into evidence solely for your | 
consideration in evaluating the credibility of the witness, that is the 


witness Bowman. You may consider the prior statement only in con- 
nection with your evaluation of the credence to be given the witness' | 
present testimony in court. That again refers to Bowman's testimony. 
You must not consider the prior statement, that is the prior state- 
ment to this witness, as establishing the truth of any fact contained in 
that statement. | 


You may proceed, Mr. Palmer. 


BY MR. PALMER: 

Q. During the course of being with Mr. Bowman on the 17th day 
of November 1965, did you have further discussion with him? A. 
Yes, I did. 

Q. Did he indicate any employment to you other than regular 
employment, an unusual type of employment? A. Yes, he did. 

Q. What did he state to you? A. He stated that he was work- 
ing undercover for [535] Detective Paul of the Narcotics Squad. So 
I asked him, working undercover in what manner. He said that he 
was — 

MR. SHORTER: Objection, Your Honor. 

MR. PALMER: All right. 

BY MR. PALMER: 

Q. Did you ask him to give a signed, written statement at that 
time? A. Idid. 

Q. Did he? A. Yes. 

Q. He did? | A. He said he wouldn't sign anything because 
Detective Paul had advised him not to sign anything. 

Q. Did you do anything or check this out in any way? A. Yes, 
I did. 

* eK 


[537] DAVID PAUL 


was recalled as a witness and, having been previously sworn, was 
examined and testified further as follows: 


REBUTTAL DIRECT EXAMINATION 


BY MR. PALMER: 

Q. Detective, you previously testified and are still under oath 
in this case. During the course of this undercover [538] work, were 
you in communication with Bowman? A. Yes, sir, I was. 

Q. Frequently or unfrequently? A. Rather frequently, sir. 

Q. What was the usual method of communication between you and 
he? A. Almost exclusively on the phone, but on a few occasions, 
had him come to the office. 


Q. Either the 14th or 15th of January of 1966, did you have a 
conversation with Donald Bowman, the man that testified a little 
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while ago, concerning a transaction at Kelly's Lounge? 
* kK 

THE COURT: * * * The Court reminds the jury with refer- 
ence to testimony of this witness to bear in mind the instruction the | 
Court has previously given you about the purpose of this line of in- 
terrogation. 

It goes to the credibility of the witness Bowman who has testi- 
fied in the manner different from the manner the Court understands | 
this witness will testify. : 

It goes to impeach the credibility of the [539] witness Bowman | 
if that is your finding, but not to establish the truth of the statement — 
that was being made by this witness. 

BY MR. PALMER: 

Q. Did you speak to Bowman about the 14th or 15th of January 
'66? A. Yes, sir, I did. 

Q. What was the method of communication? A. It was on the 
phone. 


Q. What was the conversation he related to you at that time? 
A. It was relative to the investigation, but in particular concerning 
the purchase made at Kelly's Bar from the defendant Tinker. 

Q. What did he state at that time? A. He stated to me that 
he had to make the buy because Tinker had been around a long time 


in the area and a new face would be very hard to put to Tinker. 
* * *& 


| 
| 
| 
[541] Q. You had a conversation with Bowman. Relating back | 
to this conversation with Bowman on the 14th or 15th of January. A. | 
Yes. | 
Q. Did he state to you he had made a purchase of drugs? A. | 
Yes, he did. | 
Q. From whom? A. Jack Tinker. 
Q. Was it a direct or indirect buy? A. Bowman told me that | 
he had made the buy himself and turned the stuff directly over to Of- 
ficer Banks. 
* Ke OK 
[542] Q. Referring to the 29th or 30th day of January '66, did 
you have another telephone conversation with Bowman? A. Yes, I 
did. 
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Q. Where were you at the time? A. I was at the Narcotic Squad 
Office. 


Q. Did this relate to a sale or transfer of narcotics? A. Yes. 


Q. Where did he tell you the transfer or sale occurred? A. He 
told me on this occasion that he had purchased some narcotics at 
Cecelia's at Wilksburg and T Streets, Northwest. 

Q. From whom did he get them? A. He said Jack Tinker and 
that he turned it over to Officer Banks immediately. 

* * * 

MR. SHORTER: Could Your Honor give the instruction to the 
jury? 

THE COURT: Ladies and gentlemen, the Court reminds you of 
the prior admonition concerning this line of testimony. It goes solely 
to the impeachment of the witness Bowman who has testified to the 
contrary to this testimony. It does not go to establish the truth of 
this witness’ testimony on the point in question. 

{543} MR. SHORTER: Thank you, sir. 

BY MR. PALMER: 

Q. Sometime in June or July of '66, with reference again to the 
witness Bowman, did you have a conversation with him? A. Yes, sir, 
I did. 

Q. What was the method of communication, mode of communica- 
tion? A. He called me on the phone, sir. 

Q. To whom did the conversation relate? A. About whom? 

Q. Yes. A. About the defendant, Amos Tinker. 

Q. What did he say had happened? A. I got the call. He was 
very excited. His voice was very excited. He stated that he had 
been in the car and that Amos Tinker had pulled his car over to the 
side, the car that he was in, had pulled him out of the car, told him 
that he had seen his name on his indictment and was going to kill 
him if he testified against him. He then told me he was getting out 
of town real quick. 


JA91 


[549] HENRY BANKS 


was recalled as a witness and, having been previously sworn, was | 
examined and testified further as follows: 


REBUTTAL DIRECT EXAMINATION 


BY MR. SHORTER: 

Q. Mr. Banks, what is your date of birth? A. Tenth month, 
eighth day, 1943. 

Q. 10/8/43? A. That is correct. 

Q. Thank you. 


** 


[588] MR. SHORTER: * * * Ladies and gentlemen of the jury, 
this young man, Mr. Banks, was out there with the Government's 
money, spending it, buying drinks, buying reefers, buying cocaine | 
that he and his friends were using and he had to report back to Mr. 
DePaul what Mr. DePaul wanted to hear. | 

* * 

[610] THE COURT: * ** Ladies and gentlemen, I will again 
read to you an instruction which I have previously on, I think, three 
occasions read to you and which I have paraphrased to you on other 
occasions. | 

The testimony of a witness may be discredited or [611] im- 
peached by showing that he has previously made statements which | 
are inconsistent with his present testimony. The prior statement is 
admitted into evidence solely for your consideration in evaluating 
the credibility of the witness. | 

You may consider the prior statement only in connection with 
your evaluation of the credence to be given the witness’ present tes- 
timony in court. You must not consider a prior statement as estab- 


lishing the truth of any fact contained in that statement. 
** * 
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QUESTION PRESENTED 


In a prosecution for violation of the Federal Narcotic Laws 
arising from the alleged sale of a quantity of cocaine to an under- 
cover policeman and an informer on two occasions, and where the | 
major prosecution witness is the policeman, is it not error to exclude | 
from evidence testimony by the informer, a defense witness, that on 
several occasions the informer and the policeman engaged in deviate 
sexual conduct, when this evidence is offered to show motive on the | 
part of the policeman to falsify his testimony against the accused. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
SUMMARY OF ARGUMENT 
ARGUMENT: 


In the Circumstances of This Case It Was Error for the Trial Court 
To Exclude Defense Testimony Concerning Acts of Deviate Sexual 
Conduct of the Government’s Principal Witness Where the Same 
Indicated Motive on the Part of the Witness To Testify Falsely 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,726 


AMOS S. TINKER, 
Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant Amos S. Tinker was indicted for four offenses 
under the Federal Narcotic Laws (Title 26 United States Code sec- 
tions 4705(a) and 4704(a) ) arising from the alleged sale on two 
occasions of a mixture of cocaine. The jury returned a verdict of | 
guilty as charged. On January 29, 1968, the appellant was sentenced 

i 


to five years imprisonment on the two counts charging a violation 
of section 4705(a) and to from one to five years on the counts 
charged under section 4704(a); the said sentences to run concurrently. 
The jurisdiction of this Court is invoked under 28 United States Code 
Section 1291 and Rule 37 of the Federal Rule of Criminal Proced- 
ure. 


STATEMENT OF THE CASE 


In this case the appellant Amos S. Tinker (hereinafter called 
defendant) was charged in a four count indictment with violations 
of the Federal Narcotic Laws arising from the alleged sale of a quan- 
tity of a cocaine mixture to an undercover police officer named Henry 
Banks and an informer named Donald Bowman on two occasions. 
He pleaded not guilty to the indictment and in time the charges came 
on for trial before the Honorable Oliver Gasch, District Judge and 
a jury. 


The first government witness was Henry Banks, a police private. 
He testified that in the first part of November 1965, he was assigned 
to the Narcotics Squad to work as an undercover policeman under 
the supervision of Detective Sgt. Paul and Officer Norman Before 
beginning this work he received some instructions and training.” He 
was next introduced to a person named Donald Bowman by Sgt. 
Paul. He was told that Bowman was an informer who was supposed 
to go out into the street with him and introduce him to different 
people. On January 13, 1966, he and Donald Bowman went to the 


THe had become a policeman on May 24, 1965 and had preliminary 
training for about two weeks G-A3/ p- He was next assigned to the 
Morals Division on June 6, 1965. 


2This training consisted of receiving general pamphlets to read pertaining 
to drugs, instructions about entrapment, about the different slang used on the 
street, about the prices of drugs, and how to handle exhibits (J.AZG). 


Kelly’s Bar at 1853 Seventh Street, Northwest in furtherance of 
Banks’ police duties. They reached there at about 12:15 A.M. on 
January 13, 1966. They went in and took a seat at the bar and 
ordered a drink. He and Bowman began talking. At that time he 
saw the defendant Amos Tinker. Before this he had seen Tinker, 
maybe two times in Kelly’s Bar. Banks said he has seen him work- 
ing as a bartender there and he seemed to manage the place. He said 
that Tinker came over to where he and Bowman were sitting and 
there was conversation between Tinker and Bowman. Bowman intro- 
duced Tinker to Banks as “Jack” and introduced Bowman to Tinker | 
as “Willie.” The name that Banks was using on the street at that 
time was, Willie Jackson. There was discussion between Bowman 
and the defendant about drugs. Bowman asked the defendant did 
he know where he could get some “stuff” or did he have any. The 
defendant! said that’ they could get some. At that time the phone 
rang at the end of the bar and défendant went to answer it. While 
he was gone Banks gave Bowman a $20 bill of Metropolitan Police 
advance funds* and asked Bowman to purchase a half dozen of cap- : 
sules from the defendant. The defendant returned to where they 
were sitting and Bowman gave him the $20 bill. He told him that | 
they would like to get a half dozen capsules. The defendant said 
it would take a few minutes and told them to wait. At that time | 
he left the Restaurant. In about 10 minutes he returned. He didn’t | 
| 
| 
| 
| 
| 


come to where the two men were sitting. He stood at the end of 
the bar, about six to eight feet away from them. He motioned to 
Bowman to come over to him. Bowman left his seat at the bar and | 
walked over to the defendant. Banks said he could see the defend- 
ant hand Bowman something in his right hand. Bowman returned 


to where Banks was sitting and placed something in his hand. Banks | | 
| 


3while Banks was working undercover Sgt. Paul would meet him at vari- | 
ous times and give him sums of money to use in his work (J.A. Ip). 


said it was two'$1 bills with six gelatin caps containing a white pow- 
der.4 He said he actually saw Tinker put something in Bowman’s 
hand. Banks and his companion left Kelly’s Bar at about 1 A.M. He 
said that as they were leaving the defendant was at the door and he 
asked them to come back tomorrow, he may have some more “stuff” 


(J.A. 7 ). 


Banks testified further that at about midnight on January 28, 
1966, he and Bowman went to Cecilia’s Bar, which is located in the 
600 block of “‘T” Street, Northwest. He and Bowman took a seat 
at a table near ‘the bar and ordered a drink. Bowman asked a man 
that he saw to tell the defendant to come to their table that they 
wanted to see‘him a minute. A few minutes later the defendant 
came to the table. He spoke but didn’t sit down. He remained 
standing besidé Bowman. Bowman asked him did he have any “stuff” 
tonight. The defendant said he had some “coke”. The defendant 
told Bowman to come with him and they went to the bar. They 
stood there for a minute and Bowman returned to the table. Banks 
said that he had given Bowman a $20 bill from the MPD advance 
funds. There had earlier been some discussion between the two of 
them that Bowman wanted four capsules. Bowman returned to the 
table and sat down with Banks. A few seconds later the defendant 
came over to the table and he handed Bowman what looked to Banks 
like a wad of money. The same wad of money was passed to him 
by Bowman. He later unfolded it and found it to be $8 in bills and 


4Banks said that on the following day he turned the six capsules over to 
Detective Sgt. Paul. Paul later testified that on February 17, 1966 he turned 
them over to John Steele the United States Chemist. Chemist Steele testified 
that he analyzed six capsules that had been turned over to him on February 
17, 1966 by Sgt. Paul; and that the same contained a white powder that was 
cocaine hydrochloride. 


inside were four gelatin capsules. > The capsules were wrapped inside! 
the bills. Banks said that between the dates of January 13 and the 
28th of January he did see the defendant Tinker around Kelly’s Bar. | 
Banks did not go there often. He was asked by the prosecutor about | 
this “Bowman’s background.” He said that he knew nothing about 

it. He described his appearance and when asked as to whether Bow- ! 
man had any “personality quirks, anything of that nature”, Banks 
said that “‘at times you may say he has feminine traits.” He also 
said that Bowman claimed to be an exotic dancer. 


Some of the cross examination of Banks was as follows: He said | 
that when he met Bowman it was quite apparent that he was effemi- 
nate. Sgt. Paul had told him that he was effeminate. On the first 
day or night they began to work together Banks met some of Bow- | 
man’s friends. Banks said that there was at least one of Bowman’s — 
friends whom he would describe as being “queer” like Mr Bowman. | 
Banks said he never affected any effeminate attitudes or appearances 
to blend in with this group of people. He also said he was never | 
present when Mr. Bowman or his friends engaged in any deviate or 
sexual activity. He said that he never participated in any such acti- | 
vity (J.A. iY ). He also said he did not smoke Marihuana, but he did 
pretend to smoke it on half a dozen occasions in the presence of Bow-| 
man and his friends. He said Sgt. Paul had trained him how to do 
that. He said that Sgt. Paul had also showed him how to feign using 
heroin and cocaine by inhaling it through his nostrils. He said that | 
during this period he did drink alcoholic beverages: ram and coke — 


most of the time, maybe a beer sometimes. 


| 

5 Banks testified that on February 1, 1966 he turned these capsules over 
to Sgt Paul. On February 2, 1966, Paul said he turned them over to the Chem 
ist, Mr. Steele. The Chemist testified that the capsules contained a white pow. | 
der, cocaine and procaine hydrocloride. 


Bowman was the only special employee working with Banks in 
his undercover work. He saw Bowman most everyday. Banks said 
he never bought’ any narcotics for the use of any of the persons 
whom he met: that he never bought Mr. Bowman any narcotics. 
There was never a time, according to him, that drugs were purchased 
with government funds that were not tumed over to Sgt. Paul. He 
said that to his knowledge Bowman was not a dmg user. He never 
used any drugs in his presence. Some of the friends of Mr. Bowman 
did use drugs in Banks’ presence—he was able to name two of them. 


He said that when he met Mr. Bowman he was living at 3800 
Fourteenth Street and he visited Mr. Bowman there. He also visited 
him at 5311 Georgia Avenue, Northwest. He denied that he had 
ever been in the bed in Mr. Bowman’s bedroom. 


Referring to a report that the witness said he made shortly after 
the events of the 13th of January (Government’s exhibit # 6), he 
said that on that particular day he first saw Mr. Bowman at about 
9:10 p.m. Before seeing Mr. Bowman he had been to two bars 
(Cecilia’s and the Club Spa), with Mr. Bowman, he went to four 
more bars, including Kelly’s and at all of these places liquor was sold. 
He purchased liquor in three of them. 


Government’s exhibits # 4 and # 7 were reports that the wit- 
ness made concerning the date of January 28, 1966, and he referred 
to these exhibits and testified that he saw Bowman first at about 
8:30 P.M. on the 27th. They went together to the Nob Hill Restau- 
rant and to four other bars. During the course of the evening he 
had drinks at three of these places. 


On cross-examination Banks was asked whose suggestion it was 
to go into Kelly’s Lounge on January 13, 1966. He said he didn’t 
recall who suggested going there on that occasion. He was asked 
whether he went there looking for the defendant Mr. Tinker. He 


said he did not. The witness was confronted on this point with tes 
timony he had given before the United States Commissioner in the | 
preliminary hearing of this case on April 7, 1966, that they went to. 
the club at his suggestion. 


Banks was also asked whether Sgt. Paul told him to try to initi- 
ate a case against Mr. Tinker. Banks said he didn’t ever recall Paul | 
making a statement like that. He also said he wasn’t following any- | 
body’s orders and directions in going into the club looking for Mr. | 


Tinker. He was further cross examined from his testimony that he | | 


gave to the United States Commissioner in which he said then that | 
he and Bowman went to the club at his suggestion and that this was 
in an effort to initiate a case against the defendant Tinker. He a | 
said then that he was following the orders and directions of one of | 
his supervisors. When confronted with this earlier testimony he said 
it did not refresh his recollection. Although he said that presumably 
the testimony was true. | 
On further examination by government counsel, Banks said he | | 
did not recall that he had heard the name Jack Tinker or Amos Tin: 
ker before January 13th. 
| 


David Paul a Detective Sergeant assigned to the Narcotics Squad | 
of the Metropolitan Police Department next testified. He said that | 
during the first part of November 1965 he received a phone call and 
then a visit from a person named Donald Bowman. He told Sgt. 
Paul that one Alvin Hilton was selling narcotics out of the Cavalier | 
Apartments on Fourteenth Street and that he, Bowman, was fed up 
with the whole thing. Paul said he asked Bowman if he would assist 
the police in getting these narcotics peddlers off the street. Bow- | 
man said yes. Paul asked Bowman if he would introduce an under- 
cover officer into the narcotics traffic. Bowman said he would. So 


far as Paul knew Bowman had no background in narcotics and was | 


not an addict. ‘Bowman told Paul that he was an exotic dancer. He 
agreed to work for Paul. Bowman told Paul that he had a falling 
out with Hilton and he was angry with Hilton and that is the reason 
he had called Paul originally. After talking to Bowman, Paul planned 
an investigation. Paul looked for an undercover man and learned 
that there was a young officer in the Gambling and Liquor Squad. 
Paul met him. This was Banks. He interviewed him and decided to 
use him in this investigation. Banks was then transferred to the Nar- 
cotics Squad. Banks was then just 22 years old. In the early part 
of November 1965 Banks and Bowman were introduced to each other 
by Set. Paul; and they began working together. 


On cross examination Sgt. Paul said that he was aware of cer- 
tain personality quirks of Mr. Bowman. He said Bowman made no 
bones about being an effeminate person and making his living as an 
exotic dancer. Bowman also told him that he was a homosexual, a 
queer, that he had gone with both men and women. Mr. Hilton’s 
reputation in this regard was similar to Mr. Bowman’s, but just a lit- 
tle different because Hilton went with more women than he went 
with men. Paul thus knew that Bowman was a homosexual and that 
some of his friends were and that Banks would have to associate with 
them in his undercover work. Paul said that as part of the instruc- 
tions he gave to Banks before he began his undercover work was not 
to do anything immoral while he worked undercover because he was 
a police officer: Paul said that he mentioned the defendant’s name 
to Banks before the 13th of January 1966. Sgt. Paul was asked 
whether he told Banks to attempt to initiate or make a case against 
the defendant. He said not in those words. 


SPaul didn’t recall whether or not Bowman said he ever used narcotics. 
Bowman told him that he had been around it. 


After Sgt. Paul testified the Government rested its case. Before © 
the defendant’s case began a conference occurred at the bench out 
of the presence of the jury. The defendant’s counsel asked the court 
whether he would be permitted to show in his case that, among other 
things, the undercover policeman, Banks, had engaged in deviate sex- | 
ual activity with Bowman during the time that he was supposed to | 
have been working. Counsel stated that it was the defendant’s the- 
ory that Banks started associating with Bowman and his friends to 
the point that he became involved in drinking, using narcotics and 
other immoral activities including participating in deviate sexual acti- 
vities so much so that he neglected his work. That no sales of nar- | 
cotics were ever made by the defendant to Bowman and Banks; and | 
that a part of Banks’ motive in fabricating his testimony that there | 
had been sales was to cover up his involvement in these activities 
with Bowman and his friends.’ After much discussion between 
counsel and the court, the court ruled that it was going to exclude 


any reference to the homosexual conduct of Banks that counsel had | 
mentioned.® In effect, the court ruled that the defendant would not | 


7Earlier, before the government had rested, there was a long discussion 
between counsel and the court dealing with the same matter. There the defend- 
ant’s attorney said, in part: “I think I can show that this entire case against 
defendant was contrived to cover up this man’s activities, his immoral activi- 
ties, his illegal activities, and his ‘gay’ activities, and that he claimed to have 
been working and making cases against this defendant when he was not in fact 
doing so.” (J.A.39). 


8Counsel had said: 


“The testimony will show, Your Honor, that there were 
several occasions, at least two that have been related to me, 
in which this particular witness, Mr. Banks, was in the home 
of the witness Bowman, his living room, and they had an 
unnatural sex relation, these two men, and that this happened 
again, Your Honor, on one other occasion that I have been 
told about, at Mr. Bowman’s house, at his apartment at 5311 
Georgia Avenue. 
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be permitted to show in his case any specific acts of homosexual 
conduct between the government witness, Banks and the informer, 
Bowman. In view of the court’s ruling, counsel for the defendant 

stated that he would not go into this matter with the witness.” 


Donald F. Bowman was called as the defendant’s first witness 
in his case. He testified that he was then twenty-five years of age, 
that he lived at 5311 Georgia Avenue, Northwest with his sister, Bar- 
bara Letterman,’ and her family. He said he was employed as a dan- 
cer. 


Mr. Bowman said that some time in the past when he was living 
at 3500 14th Street, Northwest he became acquainted with a person 
known to him as Willie. That person he now knows is Henry C. 
Banks, a policeman. He said that he recalled meeting him in about 
September of the year 1965. He met him in a restaurant on U Street 
in the 1300 block. He was there with a group of his friends and 
they were at the record player when Banks came in. Banks walked 
over to the record player and put in some money. At that point, 
Bowman and his friends, who were all homosexuals, took an inter- 
est in Banks. It was about 11:00 o’clock when Bowman said he first 
met Banks. Banks stayed in the company of Bowman and his friends 


“Mr. Banks has also, Your Honor, testified that he has never 
been in any of the bedrooms of Mr. Bowman. Mr. Bowman 
has said that not only has he been in this house in the bed- 
room, but he was in fact in one of the beds. This was wit- 
nessed not only by Mr. Bowman, but also by a member of 
the household.” >A -4Y$ 


tn fact, counsel was permitted leave by the court to confer with his wit- 
ness Bowman and advise him not to make any reference in his testimony to any 
acts of alleged homosexual conduct or behavior on the part of Officer Banks 


(5.A.5$ ). 
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| 

on this occasion until about 2:00 A.M. They visited several bars, | 

riding in Banks’ car; and after the bars closed, Banks dropped every- 
body off where they lived. 


Bowman denied that he was ever introduced to Banks by Sgt. 
Paul. He, in fact, denied ever seeing Paul until sometime after the 
defendant was arrested. He never served as a special employee or 
informer for the police. 


About three or four days later, Bowman and Isaac Robinson, 
his roommate at the time, were walking on 14th Street and they met 
Mr. Banks by chance. They rode in Mr. Banks’ car down to the 
apartment of Alvin Hilton. Bowman and Robinson visited there for | 
a short while. Banks went in with them and he stayed after Bow- | 
man and Robinson left. The next time he saw Banks, Banks stopped | 
by his apartment. This was about a week later. When Banks came | 
to the apartment, Isaac Robinson and Bowman were the only per- 
sons there. Later, other people came in. Some girls that lived upstairs 
joined them. They were all drinking and Banks asked them did they | 
know where to get some marijuana. Bowman said he told him yes 
and Banks gave him $5.00. Bowman went out and purchased a $5 
bag of marijuana. This marijuana was rolled into cigarettes and they 
all began to smoke some. Mr. Banks also smoked some. Bowman | 
saw Banks getting high from this marijuana. In all, Bowman had | 
known Banks for about half a month at that time. During this per- 
iod when he knew Banks and they were associating together he would | 
see him practically every day. In addition to using marijuana there | 
| 
| 
| 
| 


were occasions that Bowman saw Banks using cocaine. Bowman 
remembered once that they were in Northeast Washington at a 
friend’s house and Banks said he wanted to try cocaine. The cocaine | 
had been purchased by Alvin Hilton while they had been riding 

around. At this time, Bowman had known Banks for some months. | 
Banks had given Hilton the money to purchase the cocaine and he 
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had bought it up'around 14th and U Streets. At this place in North- 
east where the cocaine was used, the group was sitting around drink- 
ing rum and cocacola. One of the persons in the group poured por- 
tions of cocaine out of the bag for everybody, including Banks. He 
saw Banks use it. Bowman himself tried some and it was cocaine: 
because he got the same sensation from it that he received on other 
occasions when he used cocaine. Bowman saw Banks practically every 
day, three or four times a week. After Bowman moved over to his 
sister’s, Banks would come over there too. Together, they would go 
to various restaurants and bars in the city. Sometimes there were 
other people with them and sometimes it would be just the two of 
them. They would go to the bars and drink and sometimes they 
would get drugs. They obtained drugs many times Most of the 
drinking was done at the expense of Banks. Banks himself would 
have two or three drinks. Banks bought marijuana many times when 
he was in Bowman’s company. Bowman estimated as high as thirty 


times He saw Banks use marijuana on many occasions. He would 
guess it was more than 10 times. Banks would use it sometimes in 
the car, sometimes at Bowman’s apartment or at other persons’ apart- 
ments. There were times that Banks gave Bowman money to buy 
heroin and cocaine. Sometimes Banks would put in part of the 
money with other people so that narcotics could be purchased. 


Bowman testified that there was never a time that he was in 
Mr. Tinker’s Club and purchased narcotics. He specifically denies 
that any drugs were purchased from Mr. Tinker on January 13, 1966. 
He said that no'narcotics were purchased by he and Banks in Cecilia’s 
Restaurant on the 28th of January from Mr. Tinker. 


On cross examination, Bowman was asked whether after Tinker 
was arrested in this case, Tinker approached him and asked him about 
the charges. Bowman admitted that he had seen the defendant, 
Tinker, after his arrest and that Tinker asked him about the charges. 
He said at that time the defendant was not mad at him. The pros- 
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ecutor further asked him on cross examination whether he had 
called up Sgt. Paul just after taking to Tinker and telling Paul that 
Tinker had threatened to kill him. Bowman denied that this ever 
happened. 


| 

The prosecutor also asked Mr. Bowman if he did not, a day or 
two after January 13th, call Det. Sgt. Paul and say to him on the 
telephone that he had made a purchase of drugs from the defendant, 
Tinker. The witness denied any such conversation. The prosecutor 
next asked him whether he remembered that a day or two after Jan- 
uary 28th he spoke to Det. Sgt. Paul on the telephone, stating to 
him that there was a second buy from Jack Tinker and that this one 
went down at Cecelia’s. The witness was positive that this never 
happened. | 


The defendant, Amos S. Tinker, next testified. He said that at 
present he was not employed and that the last place he worked was 
at Kelly’s Lounge He stopped working there on the 17th of Janp- 
ary 1966 when the owner put a padlock on the building because of 
non-payment of rent. The business was located at 1855 7th Street, 
N. W. above a barber shop. That before the “eviction”, the defend- 
ant had been in sort of a partnership with a man named “Scrappy” 
Isley. It was actually Isley’s business that the defendant was oper- 
ating for him. Isley had acquired the business in the summer of 
1965. Sometime afterwards in 1965, the defendant began to run 
the business for him. Unknown to the defendant, he said, Isley was 
negotiating with other people to borrow money to open another 
business. During the week of January 10, 1966, Isley began mov- 
ing to another business. He had warned the defendant that he was 
moving out and was in the process of doing so during the week of 
the 10th. During this week, the place was not actually open for 
business. There were only three people there, Mr. Isley, the defend- 
ant and a Carol Parker who was going to work there as a barmaid 
for the defendant when he took over the business. No customers 
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were coming in during this period. Some personal friends of Mr. 
Isley would come in to find out what was happening. 


In the late hours of Wednesday, January 12, 1966 going into 
the morning of the 13th the defendant said he was in the club. Miss 
Parker and Mr. Isley were also there. They were packing. There 
were one or two other friends of the defendant in the club at the 
bar drinking beer. The defendant said he knew Donald Bowman, 
and had known him about five or six years. On this particular night, 
Bowman was not one of the persons who came in the club. Bow- 
man had been a customer of the club and had come there quite often. 
The defendant said he did not know Henry Banks, and never saw 
him during the month of January 1966. The defendant said he did 
not transfer to Mr.’ Banks or Mr. Bowman a quantity of cocaine on 
the occasions alleged in the indictment. 


The defendant’s attention was next called to the date of Janu- 
ary 28, 1966 during the early moming hours shortly after midnight. 
He said he did not!know where he was at that time. He said he did 
not on that occasion or any other occasion sell Mr. Banks or Mr. 
Bowman any narcotics. 


On cross examination, the defendant was asked whether after 
he received his indictment and saw Donald Bowman’s name on it 
didn’t he get mad at Bowman. The defendant said that his reaction 
was that he was not able to understand how a friend’s name could 
be on his indictment. He said he saw Donald Bowman sometimes 
afterward and talked to him about the matter. He denied that he 
ever threatened Donald Bowman. ; 


The government called Haywood L. Perry as a rebuttal witness. 
From April 1964 to 1967, Mr. Perry was a criminal investigator for 
the United States ‘Secret Service. He said that on November 17, 
1965 he had an occasion to see Donald Bowman. At that time he 
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was investigating a check theft case. Seventy-three United States 
Treasury checks had been stolen from the Federal Trades Commis- 
sion. During the course of that investigation, the name Hilton had | 
come up. Hilton was living at 3500 14th Street, N. W. Mr. Bow- | 
man came to Mr. Perry’s office concerning these checks. During the | 
conversation, Bowman told Perry that he was working undercover ! 
for Det. Paul of the narcotics squad. Bowman declined to sign a 
written statement concerning his knowledge of the stolen checks | 


because he said that Det. Paul had advised him not to sign anything. 


Det. David Paul was further called as a rebuttal witness for the 
government. He said that in the course of this undercover investi-. 
gation he was in regular communication with Bowman. This com- 
munication with Bowman was almost exclusively on the phone but 
on a few occasions he had him come to the office He said that he 
spoke to Bowman about the 14th or 15th of January 1966. He said 
that Bowman told him that a purchase of drugs had been made from 
Tinker at Kelly’s Bar; that he had to make the buy because Tinker 
had been around a long time and a new face would be very hard to 
put to Tinker. Paul said that on the 29th or 30th of January 1966 
he had another telephone conversation with Bowman and Bowman 
related to him that he had purchased narcotics at Cecelia’s from the 
defendant Tinker and that he had turned it over to Officer Banks’ 


immediately. | 


| 

Officer Paul further testified that in June or July of 1966 he 

had another conversation with Bowman over the telephone about 
the defendant, Tinker. He said that Bowman was very excited. Bow- 

man said that he had been in a car and that Tinker in another car 

had pulled his car over. He said that Tinker told him that he had 

seen his name on his indictment and that he was going to kill him 
if he testified against him. Paul said that Bowman said he was get- 

ting out of town real quick. 
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After the evidence was concluded, the case was submitted to 
the jury. The jury deliberated and at the conclusion thereof, returned 
a verdict of guilty against the defendant on all four counts. There- 
after, on January 29, 1968, the court sentenced the defendant to 
imprisonment for a period of five years on counts | and 3; and to 
one to five years imprisonment on counts 2 and 4. The sentences 
were to run concurrently. This appeal followed. 


STATUTES INVOLVED 
Title 26, United States Code, Section 4704(a) provides: 


“(a) General requirement. 


“It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate taxpaid stamps 
from narcotic drugs shall be prima facie evidence of 
a violation of this subsection by the person in whose 
possession 'the same may be found . . . (Aug. 16, 1954, 
9:45 a.m., E.D.T., ch. 736, 68A Stat. 550, amended 
Aug. 31, 1954, ch. 1147, § 8, 68 Stat. 1004.)” 


Title 26, United States Code, Section 4705(a) provides: 


“(a) General requirement. 


“It shall be unlawful for any persons to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary of his delegate... 


“(Aug. 16, 1954, 9:45 a.m., E.D.T., ch. 736, 68A Stat. 
551, amended Aug. 31, 1954, ch. 1147, 8 6, 7, 68 
Stat. 1003; Aug. 1, 1956, ch. 852, $ 12(c), 70 Stat. 
909.)” 


SUMMARY OF ARGUMENT 


| 

| 
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| 
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The appellant was charged and convicted of selling narcotics 
on two occasions to an undercover policeman and an informer. In ' | 
November 1965 a homosexual named Donald Bowman told Sergeant 
David Paul of the Narcotic Squad that he wanted to help the police 
against narcotics violators. Paul then planned an investigation. He 
selected a young officer named Henry Banks to work undercover | 
with Bowman. Paul mentioned the appellant to Banks though he | 
did not tell Banks in so many words'‘to initiate a case against the 
appellant. The principal witness against the appellant was Banks. He 
said the sales occurred about three months after he began working | 
undercover. He said the narcotics was sold by the appellant to Bow- | 
man with police funds provided by Banks. Bowman was not a wits 


ness for the government. He was to be a witness for the defense. | 
He was to testify that while he and Banks were together during this 
period they were drinking and using drugs. He said that there were 
never any occasions that the appellant sold either he or Banks any | 
drugs. He was prepared to testify that he and Banks engaged in! 
deviate sexual behavior on several occasions during this period. On 

cross-examination of Banks by appellant’s counsel, and in expecta- | 

tion of this later testimony by Banks as to what Banks and Bowman | 

had been doing when they were supposed to be working, Banks was 
asked about whether he used drugs, spent government money for 

drugs for others to use, and whether he ever engaged in any deviate 
sex acts. He denied all this. It was the defendant’s theory of defensé 

that Banks falsified his testimony against the appellant to cover up 

his neglect of duty. It was contended that he had a motive to lie;, 

and that by showing that he had engaged in sexual misconduct with 
Bowman, this motive would be shown. The court refused to permit 
the witness Bowman to testify about the sexual activities between | 


Banks and himself. This was error. 
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ARGUMENT 


IN THE CIRCUMSTANCES OF THIS CASE IT WAS ERROR FOR 
THE TRIAL COURT TO EXCLUDE DEFENSE TESTIMONY CON- 
CERNING ACTS OF DEVIATE SEXUAL CONDUCT OF THE 
GOVERNMENT’S PRINCIPAL WITNESS WHERE THE SAME 
INDICATED MOTIVE ON THE PART OF THE WITNESS TO 
TESTIFY FALSELY. 


Some of the facts in this case that present a background for the 
question raised herein are: About the first of November 1965 Ser- 
geant David Paul of the Narcotics Squad of the Police Department 
had a phone call from a person named Donald Bowman. Bowman 
came to Paul’s office to talk to him. Bowman was a homosexual, 
and in Paul’s words, “he made no bones about it.” He told Paul 
that 2 man named Alvin Hilton was selling narcotics out of the Cava- 
lier Apartment and that he was fed up with the whole thing./? Bow- 
man agreed to help the police get these narcotic peddlers off the 
street. Bowman Said he would introduce an undercover officer in 
the narcotics traffic. Paul planned an investigation, using Bowman 
as an informer arid in which a policeman working undercover would 
be introduced around by Bowman. Paul looked for a policeman to 
work with Bowman. He learned that there was a young officer in 
the Morals Division—Henry Banks. He was interviewed by Paul and 
chosen for the job. After a brief training period (in which he advised 
him very strongly not to do anything immoral as an undercover police- 
man) he introduced Banks and Bowman to each other and they began 
to work together. Sometime before the 12th of January 1966 Sar- 
geant Paul mentioned the appellant Tinker to Banks. He did not tell 
him in so many words to initiate a case against the appellant, but 


104+ that time Bowman and Hilton were living together in the apartment 
(3500 14th St., N.W.) in a homosexual relationship. He told Paul that he had 
a falling out with Hilton and that was why he had called Paul. 
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he told him something in that vein. Banks denied that his ee 
told him to initiate a case against the appellant (though when he tes; 
tified before the United States Commissioner in the preliminary heat- 
ing stage of this case, he said otherwise). Banks said that in time, 

after about three months, on January 13, 1966 he and Bowman went | 
to Kelly’s Bar where the appellant was working. There, he said, | 

Bowman made a purchase of 6 capsules of cocaine from the appel 

lant with police funds supplied by Banks. These drugs were turned | 
- over to Banks. About two weeks later, on January 28, 1966, Banks 
and Bowman were in another bar (Cecelia’s). The appellant was 
there too, so said Banks; and he sold Bowman four capsules of : 
cocaine. Banks supplied the money from police funds and he received 
the drugs from Bowman. Near the end of Banks’ testimony it was | | 
casually brought out that Bowman was of “effeminate character”. 
Banks also said at the very end of his direct COREY that he had | 

attempted to contact Bowman on eight occasions “in connection 
with this case,” but he couldn’t locate him. He said the last word | : 
he had was that Bowman was in New York. The intimation being | 
that Bowman was not available to testify as a corroborating govern- 
ment witness. 


| 
Bowman, however, was to later be a witness for the defense. | 
He was to testify that there never was a sale or sales of drugs by the 
appellant as testified to by Banks. He was also to later testify that 
he met Banks innocently in a restaurant while he was listening to a, 
juke box with some of his friends. These friends were also “gay”, 
that is, homosexual like himself. He was to tell a story about Banks 
joining this group and associating with them on almost a daily basis! 
for a period of some months. During this time Banks fell into a life 
of going to bars with them, drinking with them, using various types 
of narcotics with them and spending money for drugs that were used 
by the group. All these things he did testify about. He was also 
prepared to testify that on several occasions he and Banks engaged 
in unnatural sexual relations. 
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With the knowledge of Bowman’s forthcoming testimony that 
the appellant did not sell any narcotics to Bowman or Banks; and 
the further expected testimony of Bowman about Banks’ involve- 
ment in drinking, ‘drugs and deviate sexual activity, counsel for the 
appellant cross examined Banks in these areas: 


“Q. Were you ever present with Mr. Bowman and his 
friends when they were engaged in deviate sex- 
ual activity, sir? 

“A. No. 


. At no time? 
. At no time. 


. I take it from what you have said you never par- 
ticipated in any. 
. I did not. 


. How about smoking marijuana? Did you ever 
smoke any marijuana to pass this appearance of 
yours? 

. No. 


. Did you ever pretend to smoke marijuana in their 
presence, sir? 
. Yes. 


. How many times? 
. Maybe half a dozen. (J.A. ). 


. Now, while you were working in an undercover 
capacity did there ever come a time that drugs 
were bought by you or with government funds, 
sir, that you did not or were not tured over to 
Sgt. Paul? 

. Nosir. (J.A. _ ). 


. You never bought Mr. Bowman any narcotics? 
. No, sir. 
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“Q. To your knowledge was Mr. Bowman a drug 
user, sir? 

“A. To my knowledge, he was not. 

“Q. And he never used any drugs in your presence? 

“A, No, sir.” (J.A.  ). 


As can be seen counsel drew a series of negative answers, deni 
als from Banks in cross examining him about whether he actively 
engaged in using drugs while he was working in an undercover capac- | 
ity;and whether he ever spent government funds for drugs for others; 
and whether he participated in deviate sexual conduct. It was the | 
appellant’s theory of defense that Banks fabricated this case against, 
the appellant. He lied in saying that the appellant sold him drugs | 
to cover up his dereliction of duty. The constitutent parts of this | 
defense theory was that while Banks was working undercover he | 
became so involved and immersed with Bowman and his friends, in) 
drinking, using drugs and unnatural sexual conduct that he neglected) 
his police duties. His superiors had told him to try to make a case 
against the appellant. He did not make one because of his preoccu- 
pation with pleasure, so he made one up, that is, he invented a case. | 
The government’s case depended on the testimony of Banks. Bo w- 
man as a defense witness was to tell what Banks was doing that kept 
him from doing what he was supposed to do as an undercover offi: 
cer and what he said he did in this case A necessary part of the 
defense was to show that Banks and Bowman engaged in unnatural 
sex acts during this period. One of Banks’ reasons and motives for 
fabricating testimony in this case that drugs were sold to he and 
Bowman by the appellant, was to cover up his deviate sexual rela 
tions. 


| 
| 

On the basis of well recognized rules of law, it was error for 
the trial court, in the setting and circumstances of this case, to 
exclude Bowman’s testimony about specific instances that Banks. 
engaged in deviate sexual conduct. The evidence was offered to show 


Banks’ motive to testify falsely against the appellant. Professor Wig- 
more in his Treatise on Evidence (3rd Ed., 1940), says, in speaking 
about testimonial impeachment, that three different kinds of emo- 
tions constituting untrustworthy partiality may be broadly distin- 
guished, i.e., bias, interest and corruption; that these are merely vari- 
eties of the single quality of emotional partiality. There is, he says. 
no prohibition mmmmmmmmmmmmmmmmmmm 
by extrinsic testimony (i.e. other witnesses), ibid. Secs. 943, 945, 
948, 949, 950, 966, 969. The law, thus expressed, is the rule in 
this jurisdiction. ‘This Court sepaking within the year, in the case 


of: Wynn v. United States, __ U.S.App.D.C. __, __ F.2d __(No. 
20.723, decided Nov. 16, 1967) said: 


“ ‘Bias of a witness,’ we have said, ‘is always relevant.’ 
A party’s right to undertake demonstration of the bias 
of his adversary’s witness coexists on the same plane 
with the adversary’s prerogative to use the witness. 


Such an effort may properly solicit over a wide range 
any information of potential value to the trier of fact 
in assessment of credibility. A previous quarrel 
between the witness and the party testified against 
readily suggests the possibility of extrinsic testimony 

to establish the event seems unquestioned. . . ” (foot- 
notes omitted) 


In support of the above statement of law, this Court cited 
numerous authorities, including many other earlier cases decided by 
the Court. The more recent case of Blair v. United States, __ U.S. 
App.D.C. _, __ F.2d __ (No. 21,033 decided May 2, 1966) reaf- 
firms the principal that the range of evidence that may be elicited 
for the purpose of establishing bias of a witness is quite broad. (slip 
opinion p. 3). Perhaps the leading case on the subject in this juris- 
diction is Villaroman v. United States, 87 U.S.App.D.C. 261, 184 
F.2d 261, 21 A/L.R.2d 1074, where the Court said, in part: 
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“*a wide range of cross-examination should be 
allowed to show the motive, interest, or animus of a 
witness. . . The jury has the right both in civil and 
criminal cases to consider the interest which the wit- 
ness may have as a result of the litigation’. . . 

. [citations and authorities omitted] . These 
last two authorities go to show that an inquiry as to 
bias is not limited to cross-examination of the witness. 
It may be shown by contradictions of his testimony 
or other independent evidence. . .” 


Though, the foregoing law discussion has been mostly devoted 
to the admissibility of extrinsic evidence to show bias on the part of 
the adversary’s witness, the rule so states, includes the quality of | 
motive also. Motive is a narrow kind of emotion “constituting 
untrustworthy impartiality”, and impeachment evidence to show the 
same is within the same rule as the broad quality of bias discussed | 
above. For example, see McFarland v. United States, 85 U.S.App. | 
D.C. 19, 174 F.2d 538 (1949) at footnote 3 where the Court quotes 
the statement from the case of Meeks v. United States, 9 Cir. 1947, 
163 F.2d 598, 601, that “‘it is elementary that the motive ofa wit- 
ness is a proper subject of cross-examination.” See also: Annotation 
62 A.L.R.2d 610 (esp. 8 10); Barnard v. United States, 342 F. 2d 309 
(1965); United States v. Lester, 248 F.2d 329 (1957); Fisher v. United 
States, 231 F.2d 99; Lansdale vy. State, 143 Tex.Cr.App. 147, 158 
§.W.2d 75 (1942); State v. Salimone, 19 N.J.Sup. 600, 89 A.2d 56. 


In the case of United States v. Lester, supra, the Court said: ! 
“Although a party may not cross-examine a witness 
on collateral matters in order to show that he is gen- 
erally unworthy of belief and may not introduce 
extrinsic evidence for that purpose (other than rec- 
ords of certain convictions), 3 Wigmore Evidence 8 
977 et seq., a party is not so limited in showing that 
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the witness had a motive to falsify the testimony he 
has given. Thus, facts may be shown from which it 
might be concluded that the witness favors the party 
for whom he has testified, as where a defense witness 
is shown to have lived with the defendant and borne 
him two children, People v. Payton, 36 Cal.App.2d 
41, 96 P.2d 991; facts may be shown which may indi- 
cate that the witness is hostile to a party, as where, 
in a prosecution for attempting to bribe a police offi- 
cer, the defendant was permitted to bring out that 
the officer had threatened to “get even” after the 
defendant had thrashed him following a charge by the 
defendant’s wife that the officer had raped her, Great- 
reaks v. United States, 9 Cir., 211 F.2d 674; it is 
permissible to show that the witness is financially 
interested in the outcome of the litigation, as where 
the witness may be required to indemnify the defend- 
ant, Southern Ry. Co. v. Bunnell, 138 Ala. 247, 36 
So. 380; it may be shown that the witness is under 
indictment for the acts he has denied in his testimony, 
Terminal Transport Co. v. Foster, 5 Cir., 164 F.2d 
248; and it is permissible to show that contrary testi- 
mony would subject the witness to criticism by his 
superiors, Atlantic Coast Line R. Co. v. Dixon, 5 Cir. 
207 F.2d 899, 904.” 


Motive of a witness is always relevant, and the rule does not 
change when the matter used to show motive concerns sexual mis- 
conduct or illegality. United States v, Nuccio, 373 F.2d 168, 171, 
cert. denied, 87 S.Ct. 1688, 387 U.S. 906, 18 L.Ed.2d 623. Salgado 
vy. United States; 278 F.2d 830, 831; Greatreaks v. United States 
211 F.2d 676; Thompkins v. United States, __ A.2d __ (D.C. C.A. 
Nos, 4354 and 4355, decided December 27, 1967); State v. Little, 
87 Ariz. 295, 350 P.2d 756; State v. Elizah, 206 Minn. 289 N.W. 
575. The rule of these cases is aptly stated by the Court in State 
y. Little: State v. Robbins, 35 Wash.2d 389, 213 P.2d 310. 


25 


CONCLUSION 


Wherefore, on account of the erroneous exclusion of vital ei 


e trial Court that prejudiced the rights of the appel- | 


evidence by th 
n and remand this 


lant, this Court should reverse the conviction herei 
case to the District Court for a new trial. 


Respectfully submitted, 
JOHN A. SHORTER, JR. | 
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Washington, D.C. 20001 


Counsel for Appellant 


eel Appeal from the United Siaee D oe) on 
‘ | : 
i * is 
fe 
‘7 
fie, ecient ic cart P 


ISSUE PRESENTED 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether, in a prosecution for sale of narcotics, the trial 
court committed reversible error by excluding proffered 
testimony from a narcotics informant of alleged deviate 
sexual misconduct between the informant and the under- 
cover police officer with whom he worked, when the al- 
leged sexual activity was not with appellant and the 
informant was permitted to testify without restriction 
concerning all other alleged misconduct of the police offi- 
cer? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,726 


Amos S. TINKER, APPELLANT 
Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Summary of Proceedings 


By indictment filed May 31, 1966, appellant was 
charged with four violations of the Federal Narcotics 
Laws arising out of two sales of cocaine to an undercover 
narcotics officer and his informant, each sale supporting 
a count under 26 U.S.C. § 4705(a) and 26 U.S.C. § 4704 
(a). The four-day trial began November 13, 1967, the 
Honorable Oliver Gasch presiding, and the jury returned 
a verdict of guilty as indicted on each count. On Janu- 
ary 29, 1968, appellant was sentenced to four concurrent 


(1) 


2 


terms of imprisonment, five years for the two violations of 
26 U.S.C. § 4705(a) and one to five years for the viola- 
tions of 26 U.S.C. § 4704(a). 


The Trial 


Officer Henry Banks, Metropolitan Police Department, 
was the Government’s principal witness. Appellant, Banks 
testified, sold cocaine to him on two occasions, January 13 
and January 28, 1966, while he was working as a Nar- 
cotics Squad undercover officer. Banks was introduced to 
appellant by police informant Donald Bowman. (Tr. 47- 
50, 57-59.) After each sale Banks transferred the cocaine 
to his supervisor, Det. Sgt. David Paul, Narcotics Squad, 
who in turn transferred it to a United States chemist (Tr. 
58, 60, 188, 191). 

Appellant’s defense was that neither sale was actually 
made. The defense theory was that Banks “fell so much 
into partying and ‘gay’ life that he was not attending to 
the official police business and that this entire case against 
this defendant is a sham . . . something contrived by Mr. 
Banks to show that he was doing something constructive 
and in the nature of his work” (Tr. 245). In support of 
that theory, Bowman, who appeared as a defense witness, 
testified that Banks had regularly smoked marijuana, 
snorted cocaine, bought narcotics with Government funds 
for private parties, drank liquor and consorted with wom- 
en, all against official regulations. The court, however, 
excluded testimony proffered by appellant through Bow- 
man that Banks and Bowman had engaged together in 
deviate sexual behavior.2 The trial court’s exclusion of 
this proffered testimony is appellant’s one basis for ap- 
peal. 

Tinker and Bowman denied that the sales had been 
made (Tr. 491, 508). Bowman wholly denied his role as 
an informer as related by Banks and Paul. Paul testi- 


1See infra, p. 6. 


2 Banks, under cross-examination, denied participating in any 
such activity (Tr. 88-89). 
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fied that Bowman had volunteered his services after Bow- 
man’s homosexual friend, Alvin Hilton, became involved 
in drug traffic (Tr. 177, 181, 341). Bowman claimed to 
have severed his relationship with Hilton only because 
Hilton became involved in check thefts; he denied having 
reported to Paul threats by Tinker to falsify trial testi- 
mony, denied having been introduced by Paul to Banks, 
denied having been an informant, denied that sales were 
made and denied having reported to Paul sales by Tinker 
(Tr. 340-41, 361, 467, 488-89, 491). Each of these de- 
nials was contradicted by the testimony of Paul or Banks 
(Tr. 47-50, 57-59, 181, 186, 195, 548). In addition, prior 
inconsistent statements by Bowman concerning both the 
fact of his undercover role and his reason for leaving 
Hilton were introduced on rebuttal by former Secret 
Serviceman Haywood Parry, whose testimony was left 
unimpeached by defense counsel’s election not to cross- 
examine him (Tr. 531, 533-535). 


SUMMARY OF ARGUMENT 


The trial court did not abuse its discretion in excluding 
proffered testimony from police informant Bowman that 
he and Officer Banks had engaged together in deviate sex- 
ual behavior. Any homosexual behavior between Bowman 
and the officer was immaterial to any motive Banks al- 
legedly had for lying. Furthermore, even if that behavior 
was relevant to the officer’s alleged motive, appellant was 
provided ample opportunity to present and did present 
other evidence to support the officer’s alleged motive to 
falsify. 


4 
ARGUMENT 


The trial court properly excluded testimony proffered 
by appellant alleging deviate homosexual behavior by 
Banks with Bowman; and even if the exclusion was 
erroneous, appellant suffered no prejudice requiring 
reversal. 


(Tr. 181, 186, 245, 248, 286, 287, 309, 311, 381-82, 
384, 387, 389, 390, 398, 410, 412, 533, 534-35, 538- 
39, 542, 548, 588, 610-11) 

The issue involved is whether, under the circumstances 
outlined above, appellant should have been allowed to ask 
Bowman whether he and Banks had engaged in any devi- 
ate homosexual behavior. The proffered testimony was 
not offered for impeachment of Banks by collateral proof 
of acts of misconduct not resulting in criminal convictions, 
but to establish a motive for Banks’ alleged fabrication of 
both transactions in their entirety.* Although “the range 
of evidence that may be elicited for the purpose of estab- 
lishing bias of a witness is quite broad” (Blair v. United 
States, D.C. Cir. No. 21,083, decided May 2, 1968, slip op. 
at 3), Judge Gasch’s exclusion of the proffered testimony 
was proper, not because testimony bearing on Banks’ mo- 
tive was irrelevant to assessment of his testimony, but be- 
cause the alleged acts of misconduct were irrelevant to 
any motive Banks may have had for lying. Furthermore, 
even if the alleged acts were relevant to the motive for 
Banks’ testimony, their exclusion was not so prejudicial 
as to constitute reversible error. The two questions pre- 
sented—the proffered testimony’s relevance to motive and 
the possible prejudice its exclusion entailed—are related, 
since the less relevant the proffered testimony is to motive, 


8“(DEFENSE COUNSEL]: I am not trying to show this for 
purposes of impeachment. I am trying to show what he was doing 
when he was supposed to be making cases, that he was engaged in 
the course of misconduct that detracted from his doing his work 
which more likely caused him to fabricate the testimony that he 
gave in this case.” (Tr. 287.) 
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the less prejudicial its exclusion is with respect to showing 
motive. 

Appellant grounds his claim of relevance on the “de- 
fense theory . . . that while Banks was working under- 
cover he became so involved and immersed with Bowman 
and his friends, in drinking, using drugs and unnatural 
sexual conduct that he neglected his police duties. His 
superiors had told him to try to make a case against the 
appellant. He did not make one because of his preoccupa- 
tion with pleasure, so he made one up, that is, he invented 

The evidence was offered to show Banks’ 
motive to testify falsely against the appellant.”* Brief 
for Appellant, pp. 21-22. Thus appellant’s claim is not 
that the nature of the alleged sexual relationship between 
Banks and Bowman provided the motive for Banks’ al- 
leged lies, but that Banks’ entire course of conduct, in- 
cluding his relationship with Bowman as one part of the 
picture, created that motivation. 

Apart from the fact that Bowman testified at length 
and in depth regarding Banks’ alleged escapades, sexual 
and otherwise,® the relevance of Banks’ alleged homesex- 
ual behavior to his motive for lying is difficult to fathom. 
The casual link between Banks’ alleged misconduct gener- 
ally and his motive for lying seems tenuous at best, since 
the effect of his “preoccupation with pleasure” on his 
ability to make the two buys from Tinker is remote. But 
even if the connection were stronger, that strength would 
not vary with the sex of Banks’ alleged sexual partners. 
He would have been no less able or less prone to make the 
buys if his sexual partners were men than if they were 
women. “The range of external circumstances . . . from 


4Counsel proffered the testimony at trial on the same theory 
of its relevance to Banks’ motive for lying: “[Banks] fell so much 
into the partying and ‘gay’ life that he was not attending to the 
official police business” (Tr. 245) ; “Banks spent most of his time 
in the pursuit of pleasurable activities” (Tr. 245) ; “fabrication by 
Banks to cover up the lack of attention given to his job” (Tr. 
286). 


5 See infra, p. 6. 
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which probable bias may be inferred is infinite. Too 
much refinement in analyzing their probable effect is out 
of place.... In general, these circumstances should have 
some clearly apparent force, as tested by experience of 
human nature, or, as it is usually put, they should not be 
too remote.” 3 WIGMORE, EVIDENCE § 949, p. 499 
(3d ed. 1940). The proffered testimony would have been 
admissible if it had disclosed a homosexual relationship 
between Banks and Tinker, since the possible emotional 
residue of that relationship could then arguably have af- 
fected Banks’ testimony. See Thompkins v. United States, 
D.C. Ct. App. Nos. 4354-4355, decided December 27, 1967; 
Salgado v. United States, 278 F.2d 830 (1st Cir. 1960). 
But such a possible motive was absent in the testimony 
proffered in the instant case. 

Judge Gasch did rule that defense counsel could elicit 
testimony from Bowman purporting to establish that 
Banks while in his undercover capacity contemporaneous 
to the Tinker sales was smoking marijuana, snorting co- 
caine and heroin, and leading “this so-called—what do you 
call it? ‘High life’?” (Tr. 309, 811). Experienced de- 
fense counsel fully exploited this opening, eliciting testi- 
mony from Bowman that Banks bought marijuana for 
private parties more than thirty times, smoked marijuana 
more than ten times, and snorted cocaine occasionally (Tr. 
382-84, 393). In fact, defense counsel so relentlessly 
drew forth repeated testimony from Bowman concerning 
Banks’ alleged misuse of narcotics that the Court felt con- 
strained to caution him on three separate occasions 
against repetition of this testimony (Tr. 387, 389, 390). 
In addition, Bowman testified that Banks partook in 
drinking gambits with Bowman and Bowman’s cohorts, 
that Banks bought the drinks, inferentially with govern- 
ment funds (Tr. 381-82, 588), and most important, that 
Banks and Bowman at Banks’ request consorted with 
women while supposedly only dealing with each other pro- 
fessionally (Tr. 410, 412). “Once a reasonable opportunity 
to prove bias has been afforded a party, the trial judge has 
the discretion to control the extent of the proof.” Blair 


7 


v. United States, supra, slip op. at 3-4. See also McCOR- 
MICK, EVIDENCE §40, p. 85 (1954) (“When the 
main circumstances from which the bias proceeds have 
been proven, the trial judge has a discretion to determine 
how far the details, whether by cross-examination or by 
other witness, may be allowed to be brought out.”’) 
Clearly, then, even if Banks’ alleged “preoccupation with 
pleasure” furnished motivation for him to concoct the en- 
tire story of both sales, appellant was afforded ample op- 
portunity to try to establish this preoccupation. Whether 
Banks’ alleged sexual activities were with women, as 
Bowman repeatedly asserted, or occasionally with men, 
as Bowman was not permitted to assert, “is a circum- 
stance of so little probative force on the subject of motive 
to falsify that [it] may be excluded in the discretion of 
the trial judge.” United States v. Lester, 248 F.2d 329, 
335 (2d Cir. 1957). Any probative value with respect to 
motive of allowing Bowman to testify that not all of 
Banks’ alleged sexual misconduct in the line of official 
duty involved women was considerably outweighed by the 
probable adverse effect of improperly discrediting and em- 
barrassing Banks. See Brown v. State, 323 S.W.2d 954 
(Tex. Crim. App. 1959); United States v. Nuccio, 373 
F.2d 168 (2d Cir. 1967). Homosexuality is “certain to 
degrade [the witness] in the eyes of the jury” (United 
States v. Provoo, 215 F.2d 531, 534 (2d Cir. 1954)), and 
the risk of its achieving precisely that effect was consid- 
able here. Indeed, defense counsel himself argued at trial 
that by means of the excluded testimony “I can show 
that this man [Banks] is generally depraved” (Tr. 248). 
The possible prejudice that the exclusion by the court 
entailed should be measured in light of the justification 
for which the testimony was offered, and that justifica- 
tion was Banks’ motive for lying and not his general de- 
pravity. Whatever legitimate function the proffered tes- 
timony might have served with respect to Banks’ pos- 
sible motive for lying had already been served by 
Bowman’s other testimony concerning Banks’ alleged 
unprofessional behavior. The jury simply disbelieved 
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Bowman. He was consistently impeached by witnesses 
other than Banks, Any doubt which may have been 
entertained about the credence Bowman’s testimony 
merited was convincingly erased by the Government’s 
two rebuttal witnesses,° who thoroughly discredited his 
credibility by testifying that, contrary to his asser- 
tions,? Bowman had admitted working undercover (Tr. 
534-35), had reported to Banks’ supervisor, Det. Sgt. 
Paul, the two sales by Tinker shortly after each was made 
(Tr. 589, 542), had severed his relationship with Hilton 
for reasons which motivated his working as an informant 
(Tr. 583) and had reported to police authorities threats 
made by Tinker to induce him to falsify his testimony 
(Tr. 543). 

In support of the theory of Banks’ motivation to lie, de- 
fense counsel argued to the jury that Banks was assigned 
by Paul to make a case against Tinker. However, the 
jury’s acceptance of the main thrust of Bowman’s testi- 
mony would have compelled rejection of Paul’s as well as 
Banks’ testimony;* any question of credibility was not 
Bowman’s word against Banks’ alone but against both 
Banks’ and Paul’s. The defense theory with respect to 
Banks’ motive for lying thus presented a logical dilemma: 
on the one hand that Banks lied about Tinker to fool 
Paul, and on the other hand both Banks and Paul lied to 
frame Tinker. Yet no reason for Paul to have lied was 
even suggested. 

Thus, in view of Bowman’s repeated testimony con- 
cerning Banks’ alleged constant improper activities and 


6 One of the Government’s rebuttal witnesses, Parry, was not even 
cross-examined. 


The trial court cautioned the jury several times during the 
rebuttal witnesses’ testimony that any testimony relating to Bow- 
man’s prior inconsistent statements could be considered only in 
connection with the jury’s evaluation of Bowman’s testimony and 
not as substantive evidence against Tinker (Tr. 533-34, 538-39, 542). 
The jury was also so instructed during the charge (Tr. 610-11). 


8 Paul testified that, contrary to Bowman’s testimony, Bowman 
acted as an informant, was introduced by Paul to Banks, and re- 
ported to Paul Tinker’s sales to Banks (Tr. 181, 186, 589, 542). 
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in view of the incredibility of Bowman’s testimony when 
considered in the light of Banks’, Parry’s and Paul’s im- 
peachment of that testimony, the trial judge’s exclusion 
of the proffered testimony was not prejudicial error. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davp G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
SANDOR FRANKEL, 
Assistant United States Attorneys. 
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No. 21,726 


AMOS S.; TINKER, 


Appellant, 


vs. 
UNITED STATES OF AMERICA 
Appellee. 
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PETITION FOR REHEARING 


In this case the appellant has been convicted of four 
offenses under the United States Narcotic Laws stemming from two 
sales of drugs to an undercover policeman and an informer. He 
was sentenced to a! general term of five. years imprisonment for 
the crimes. At the trial below there was only one witness - 
the policeman - whod testified that the appellant had sold the 
lercese The informer and the appellant denied that he made the 
sales. In support of the denial, the appellant offered a reason 
- at the trial as to why the policeman was lying about the matter. 
The appellant's claim was that during shepentod involved, the 


oow 


officer was so occupied with the informer and his friends in 


pleasurable ree including homosexual Debary ior that he neg- 
lected his police work and, therefore, fabricated these offenses 
" against the appellant. This was the appellant! s only defense at” 
the trial. He had no other - but to impeach the policemn by 
showing his motive to falsify.. The trial court would not permit 
the appellant to prove by the testimony of the informer that on - 
two occasions he and the policenian had engaged in deviate ‘sexual 
acts. The exclusion of this evidence was the basis for this ap- 
: peal. On review, this court held that this ruling was not error 
and , accordingly , affirmed the conviction. The court’s written 
opinion, as read by the appellant, elucidates twe reasons for 
this holding. First, the appellant had been able to show thru 
the informer that the policeman had asec in a pattern of ex- 
cessive drinking and ‘drug using, and that “the evidence of two 
homosexual acts would have added little to the mosaic of dere- % 
liction;and second, evidence of homosexuality tends to degrade 
and humiliate one, a balancing of this factor against the slight 
effect that the additional showing would have, as noted, the ex- 


clusion was not error. The appellant respectfully disagrees with 


_ the conclusion reached by the court(and also the underlying rea- 


sons, of course) and urges that the court reconsider this case; 
and further urges that upon the said review, the court modify 
its judgment herein and reverse the appellant’ s conviction. 

The force and vitality of the factors going contra-wise 
are much stronger than those given by the court for the exclusion 


of the appellant's evidence. 


The strongest of these is that the Government's case 
stood or fell on the jury's belief or disbelief of one witness, 


therefore, his creditability was subject to close scrutiny. 


Therefore, the appellant should have been given large latitude 
in proving the witnesses’ motives. The fact that the appellant 
was permitted to show the policeman's drinking and drug taking 
did not lessen the SeeeeeEty to show his homosexual conduct, 

nor would it diminish the showing of it if admitted. The homo- 


* sexual conduct was,' to be sure, a part of the misbehavior the 


appellant charged kept the officer from doing his job, but it 


was a separate and important part. The government had shown 
in its case by the testimony of the pliceman and his supervisor 
(who had recruited the informer) that the informer Bowman was 
a “queer”. This characterization, though true, tarnished Bownan 
as a\witness in the eyes of the jury, to at least, adversely af- 
fect his creditability. In seeking to show the homosexual acts 
of the policeman, the appellant was not trying to balance the 
™harm™. In the factual setting of this case, the appellant wanted 
to show, as he had a right to, that the policeman had a strong 
motive or interest to camouflage his deviate behavior by fabri- 
eating testimony that he was not so engaged, but was carrying 
“ out his police duties. See People v. Rowland (1968) 69 Cal. 
- Rptr. 269, 271. Although rheuwirness denied it at the trial, 


he did testify at the preliminary hearing (before the U. S. 


“T/ In this respect,our case is like Gordon v. United States, 73 
S. Ct. 369,344 U. S. 414, 97 L.Ed. 447 (1952). 


: Catect acs) that he and the informer went se the place of the 
first sale (the appellant's: prec] of baste at his suggestion 
“ and that this was to attempt to make a gase against the appellant. 
He also said at the hearing that in doing this, he was following 
the orders and directions of one of his supervisors: Sgt. Paul, 
Se 


one of the supervisors testified that he mentioned the appellant’s 
The policeman, especially as a witness, isa species en 


name to the policeman before thé date of the first sale, 


tirely apart from the ordinary lay person. He is a professional 
law enforcement officer often exposed to risks. He is also sub- 
ject to attack, physical and verbal ones. When he works in an 
undercover capacity making vice cases, it is “not unlikely that 
charges of all kinds will be put against him resulting from his 
associations with nefarious persons. The policeman who does 
this. type of work and who comes into Soon offering only his word 
that the accused was involved in an illegal transaction cannot 
be unduly or unnecessarily. protected by the court against all 
reasonable tests of his creditability, especially where his mo- 


ces 
tives are challenged. To put the sensitivities of the witness 


_ above the rights of the defendant devalues the important quantum 


on the scales. In this case the appellant was convicted under 
the circumstances where less than a full opportunity was afforded 


| 
to show the motive of the only witness against him - a policeman : 
whom it seems was told to make a case against him. ! 


Respectfully submitted, 


| 
——eSS 
John A. Shorter, Jr. 
- Counsel for Appellant 
508 Fifth Street, N. W. 
ee D.C. 
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